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Court of Appeals of the District of Columbia 


No. 5552. 

I 

Philip H. Makcum, Appellant, 

vs. ! 

Maria S. Marcum. 


a Supreme Court of the District of Columbia. 

Equity. No. 50242. j 

Maria S. Marcum, Plaintiff, ! 

I 

vs. 

Phillip H. Marcum, Defendant. 

! 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Cpurt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Bill for Maintenance. 

Filed September 10, 1929. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

i 

Equity. No. 50242. j 

Maria S. Marcum, Plaintiff, 

; 

vs. 

Phillip H. Marcum, Defendant, j 

The Bill of Complaint of Maria S. Marcum, respectfully 
shows unto this Honorable Court as follows: 

1. That she is a citizen of the United States, a resident 
of the District of Columbia and files this bill in her own 
right as the wife of the defendant. 

1—5552a 
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2. That the defendant, Phillip H. Marcum, is a citizen of 
the United States, a resident of the District of Columbia, 
and is sued in his own right, and as the husband of the 
plaintiff. 

3. That the plaintiff and defendant were lawfully mar¬ 
ried in the city of El Paso, state of Texas by the Rev. C. 
Wesley Webdell a duly ordained minister of the Methodist 
Episcopal Church on, to-wit, the 21st day of November, 
1914. 

4. That no children have been born to the said plaintiff 
and defendant, as a result of the said union. 

5. The plaintiff says and avers that since said marriage 
and during all of the time thereafter, until, to-wit, on or 
about the 23rd day of April 1928, she and the defendant 
lived and cohabited together as husband and wife, and dur¬ 
ing all of said time she treated the defendant kindly and 
affection-ly and in all things and at all times conducted 
herself toward the defendant as a good, true and virtuous 

wife. 

2 6. The plaintiff says and avers that on or about the 

first day of February, 1928, the defendant assumed a 
repellant attitude toward her, treated her with indifference 
and abuse, that he continually and systematically nagged, 
browbeat and intimidated the plaintiff, that he found fault 
with each and every action of the plaintiff, that he would 
and did use violent and obscene language toward the plain¬ 
tiff, and that the said treatment continued up to and until 
on or about the 23rd day of April, 1928, on which day he 
abandoned and deserted the plaintiff as will more fully 
appear hereinafter. 

7. The plaintiff avers that prior to the abandonment and 
desertion as aforesaid, the defendant, on or about February 
1, 1928, ordered her against her will and desires, to go to 
Charleston, West Virginia to a friend of the defendant, and 
secure a loan of money from him. The plaintiff avers that 
she noticed at or about this time that the defendant had as¬ 
sumed a repellant attitude and was indifferent toward her. 
Upon each return of the plaintiff to Washington from these 
trips to Charleston, West Virginia, prior to the abandon^ 
ment and desertion as aforesaid, the plaintiff avers that the 
attitude of the defendant toward her became more antag¬ 
onistic and repellant and she further avers that he used 
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i 

! 

violent language toward her and insisted that ^he return 
to Charleston, West Virginia. 

During all of the time, to-wit, between Decenjiber, 1927 
and a few days before April 23, 1928, the plaintiff had no 
knowledge of the intention of the defendant |to finally 
abandon and desert her. j 

8. The plaintiff avers that she was absent from Wash¬ 
ington in connection with the loan transaction as jaforesaid, 
and attending the sick mother of the defendant, approxi¬ 
mately sixty days between the period December 1927 

3 and March 1928. The plaintiff and defendant had 
been living together in an apartment at No. 2700 
Connecticut Avenue, N. W., since on or about the latter 
part of the year 1926. Upon the return of thq plaintiff 
from one of these trips as aforesaid, and a few days before 
April 23, 1928, she noticed the extremely repellant and 
antagonistic attitude of the defendant toward her and she 

K • j 

inquired of him, “Why do you take this attitude toward me? 
Haven’t I done all I could for you in Charleston”? He 
replied, “I do not have any affection or regard for you. I 
am in love with someone else and I intend to marrv her. 
I am leaving here now for good and you are not coming 
along, and I will pay no further rent for this apartment, or 
any other one”. Whereupon, the plaintiff avers, she cau¬ 
tioned the defendant to take counsel with his intentions 
and to meditate upon the matter before he made good his 
threat. The plaintiff avers that the defendant thereupon 
reiterated his intention and said 1 ‘ My mind is made up. 
Hereafter I can be reached at 614 S Street N. W.j’ Where¬ 
upon he packed up his belongings and forthwitji removed 
same from the premises at 2700 Connecticut Avenue N. W., 
and thus abandoned and deserted the plaintiff ;| and from 
that date, to-wit, on or about April 23, 1928, to the present 
time the defendant has lived and now lives separate and 
apart from the plaintiff and has continuously failed and 
refused to provide a home for her, and has most irregularly 
and insufficiently contributed to the support of i the plain¬ 
tiff. | 

9. The defendant after the abandonment and desertion 
as aforesaid, realizing the lawful claim of the plaintiff 
against him for maintenance and support, entered into an 
agreement with her in writing on June 7, 1929, whereby he 

| 

j 
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agreed to pay to the plaintiff fifty per centum (50%) of his 
income from all sources, including fifty per centum 

4 (50%) of his then annual salary of $4,300., which he 
received from the Alien Property Custodian as 

Special Assistant to the Attorney General of the United 
States in Alien Property matters, and under said agreement 
the defendant agreed to pay the plaintiff $179.17 monthly. 
A copy of the said agreement of June 7, 1929 is attached 
hereto for the information of this Honorable Court and is 
marked “Exhibit A”. 

10. Under the said agreement, the plaintiff avers, that 
the first payment was to commence on June 30, 1929. The 
plaintiff says that the June 30 payment and that of July 
31, 1929 were paid in the proper sums of $179.17, respec¬ 
tively. The plaintiff states, however, that the payment of 
July 31, 1929 was accomplished only after extreme difficulty 
and through the employment of counsel of record. The 
plaintiff avers that upon making said payment of July 31, 
1929, the defendant stated to the plaintiff that 4 ‘I will not 
pay another damn cent under the agreement’’ and the de¬ 
fendant has served notice on counsel of record through his 
attorney, under date of August 15, 1929, that the defendant 
repudiates the said agreement and that he will make no fur¬ 
ther payments to the plaintiff. 

11. The plaintiff avers that the sum due on August 31, 

1929, under the said agreement, has not been paid, although 

demand for same has been made on the defendant bv the 

* 

plaintiff, and the defendant still refuses to pay anything 
for the support and maintenance of the plaintiff. 

12. The plaintiff further avers that at the time of the 
execution of the said agreement of June 7,1929, the defend¬ 
ant threatened the life of the plaintiff exclaiming “I will 
kill you if you bring a suit against me in the District of 
Columbia or mention her name in any proceeding against 
me!” 

13. The plaintiff avers that by reason of the abandon¬ 
ment and desertion of the defendant as aforesaid, 

5 she is now forced to reside with friends at 1120 Ver¬ 
mont Avenue N. W., much to her embarrassment. 

14. The plaintiff avers that the defendant is and has 
been since to-wit, on or about the first day of March 1927 
employed as Special Assistant to the Attorney General of 
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the United States in Alien Property Custodian matters 
and is now receiving an annual salary of $4600.00; that he 
is now so employed and that he is well able to contribute to 
the support of the plaintiff. j 

15. The plaintiff avers that she has never been employed 
in any capacity whereby she has earned her livelihood nor 
is she now in a position to earn her livelihood by reason of 
any skill or knowledge in any trade or profession and is 
without income from any source whatsoever; and she fur¬ 
ther avers that she has always been dependent for main¬ 
tenance and support upon the earnings of her husband. 

16. The plaintiff further avers that she is now without 

funds and is in dire need of money to maintain and support 
herself. ! 

Wherefore, the premises considered, Petitioner prays: 

1. That a United States writ of subpoena be directed to 
issue to the defendant requiring him to appear and answer 
the exigencies of this Bill of Complaint. 

2. That she be awarded separate maintenance pendente 
lite in the sum of $179.17 per month, payable in the sums 
of $89.58 and $89.59 on the First day and Sixteenth day of 
each and every month, respectively. 

3. That after final hearing hereon, the said allowance for 
separate maintenance be made permanent. 

4. That she be awarded her reasonable cbunsel fees 

herein. 

i 

6 5. That she be awarded her costs and disburse¬ 

ments. 

6. And for such other and further relief as to the Court 
mav seem meet and proper. 

MARIA S. MARCUM. 

DWIGHT E. RORER, ! 

CYRIL S. LAWRENCE, j 

Attorneys for Plaintiff. 

District of Columbia, ss: 

Maria S. Marcum, being first duly sworn, deposes and 
says, that she has read the foregoing Bill of Cbmplaint, by 
her subscribed, and that she knows the contents thereof; 
that the facts therein stated as of her knowledge, she knows 
to be true, and those based upon information and belief, she 
believes to be true. 

MARIA S. MARCUM. 
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Subscribed and sworn to before me this 9th day of Sep¬ 
tember 1929. 

[seal.] CAROLYN G. GROFF, 

Notary Public. 

Plaintiff’s Exhibit “A”. 

This agreement, made the 7th day of June, 1929, by and 
between Philip H. Marcum, of Washington, D. C., party of 
the first part, and hereinafter called assignor, and Maria 
S. Marcum of Huntington, West Virginia, party of the sec¬ 
ond part, hereinafter called the assignee, witnesseth, 

Whereas, the parties hereto are lawful husband and wife, 
having been married on or about the 21st day of November, 
1914, and 

Whereas, the assignor being desirous of making some 
settlement on and for the benefit of the assignee, in 
7 view of her lawful claim against him for mainte¬ 
nance and support 

Now, therefore, for and in consideration of the sum of 
One Dollar ($1.00) paid by the parties hereto each to the 
other, th6 receipt of which is hereby acknowledged before 
the signing of these presents, and other valuable considera¬ 
tion, it is mutually agreed as follows: 

(1) That the assignor hereby assigns by these presents 
to the assignee fifty per centum (50%) of his income from 
all sources including fifty per centum (50%) of all his 
right, title and interest in that part of money which shall 
become due and owing to him as salary from the Alien 
Property Custodian of Washington, D. C., that is to say 
payable at the rate of One Hundred Seventy-Nine Dollars 
and Seventeen cents ($179.17) monthly, representing fifty 
percent (50%) of one twelfth (1/12) of said annual salary 
and being due and owing to him on the last day of each 
and every month, and beginning with the last day of June, 
1929, and payable thereafter on the last days of each and 
every month, so long as he remains in the employ of the 
Alien Property Custodian, the said salary so assigned or 
One Hundred Seventy-Nine Dollars and Seventeen cents 
($179.17) per month as aforesaid, being paid to the as¬ 
signee for her maintenance and support so long as she re¬ 
mains his lawful wife, or, in the event she procures a di- 
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I 

I 

i 

vorce from him, then, in that event the said salary is to 
be paid to her as aforesaid until she re-marries. 

(2) And the said assignor hereby irrevocably appoints 
the said assignee as his attorney, in his name,! place and 
stead, to ask, sue for, demand, attach, levy, recofer and re¬ 
ceive the said salary as it shall become due and! owing un¬ 
der the aforesaid assignment, hereby giving full authority 
to his said attorney to perform any act necessary, or ex¬ 
pedient for that purpose, as fully as he, the said assignoi*, 

might, or could do, if personally present, with full 
8 power of substitution and revocation; ahd, he, the 

said assignor, hereby ratifies and confinfis all that 
his said attorney or his substitute shall lawfully do, or 
cause to be done bv virtue hereof. i 

(3) And the said assignee hereby agrees to accept the 
aforesaid assignment in full satisfaction and settlement of 
any and all claims which she might lawfully hdve against 
the said assignor for maintenance and support, and, so long 
as the said assignment is in force and effect, she agrees to 
make no further or other demands against the said as¬ 
signor for any measure of maintenance and support which 
mav be due her. 

J 9 i 

In witness whereof the parties hereto have j subscribed 
their names and affixed their seals, the day and the year 
first hereinbefore written. 

(Signed) PHILLIP H. MARCUM.j [seal.] 

(Signed) MARIA S. MARCUM. I [seal.] 

Witness i 

(Signed) JANETT A. ALBERT. ! 

| 

United States of America, 

District of Columbia , ss: 

Personally appeared before me Philip H. Marcum and 
Maria S. Marcum, whose names are signed to the forego¬ 
ing writing and have this the 7th day of Junb, 1929, ac¬ 
knowledged to me that they have executed the same as 
their free act and deed. 

(Signed) URSULA B. LEES, 

[seal.] Notary Public. 

My commission expires on the 18th dav of! Februarv, 
1932. 


I 
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9 Answer to BUI of Complaint 

Filed September 16, 1929. 

*###### 

For answer to the Bill of Complaint of the plaintiff 
herein, Phillip H. Marcum, the above named defendant, 
states as follows: 

1. He admits that plaintiff is a citizen of the United 
States, but avers that she is a legal resident of the City 
of Huntington, State of West Virginia, and that she is 
temporarily residing in the District of Columbia only for 
the purpose of bringing this suit, as will hereinafter more 
fully appear. 

2. He admits the allegations of Paragraph 2 of the Bill 
of Complaint herein, except that he avers the fact to be 
that he is a legal resident of the City of Huntington, State 
of West Virginia, and that he is in the District of Colum¬ 
bia as an employee of the United States Government on 
duty in the Alien Property Custodian’s office in the De¬ 
partment of Justice. 

3. He admits the allegations of Paragraph 3 of said Bill 
of Complaint. 

4. He admits that no children have been born to plain¬ 
tiff and defendant as a result of their marriage, but avers 
that at the time of said marriage plaintiff had a son by a 
former marriage, then about seven years of age, whom 
defendant accepted in his household, supported, maintained 
and educated as he would his own child, and that said son 
is now of the age of twenty-two years. 

5. He admits that following their said marriage, plaintiff 
and defendant lived together as husband and wife, but 
avers that during the month of March, 1928, plaintiff and 

defendant separated by mutual consent and agree- 

10 ment and ever since have lived and now are living 
separate and apart from each other. Except as ad¬ 
mitted herein, he denies each and every allegation, mat¬ 
ter and thing set forth in Paragraph 5 of plaintiff’s Bill of 
Complaint, and the whole thereof, and specifically denies 
that plaintiff has always treated defendant kindly and af¬ 
fectionately and that she has at all times conducted her¬ 
self toward defendant as a good and true wife, and al- 
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j 

leges the facts to be to the contrary, as will jhereinafter 
more fully appear. 

6. He denies each and every allegation, matter and thing 
contained in Paragraph 6 of plaintiff’s Bill of! Complaint, 
and the whole thereof, and specifically denies | that on or 
about the first day of February, 1928, or at} any other 
time while plaintiff and defendant were liviiig together, 
he assumed a repellant attitude toward plaintiff; denies 
that he treated her with indifference and abuse;! denies that 
he continually and systematically or at all nagged, brow¬ 
beat and intimidated the plaintiff; denies tli4t he found 
fault with each and every action of plaintiff o? at all; de¬ 
nies that he used violent and obscene language toward 
plaintiff; denies that such treatment continued!until on or 
about the 23d day of April, 1928, or until any iother time; 
and denies that he abandoned and deserted tjie plaintiff, 
but avers that plaintiff and defendant voluntarily and by 
mutual agreement separated, as will hereinafter more 
fully appear. 

7. Except as hereinafter admitted, he denies each and 
every allegation, matter and thing set forth in Paragraph 
7 of plaintiff’s Bill of Complaint, and the whole thereof, 
and specifically denies that he ordered her against her will 
and desire, or at all, to go to Charleston, Weist Virginia, 
or anvwhere else, to a friend of defendant and secure a 
loan of money from him; denies that he assumed a repel¬ 
lant attitude and was indifferent toward plaintiff; 

11 denies that he abandoned and deserted the plaintiff; 

denies that his attitude toward her became more 
antagonistic and repellant; denies that he used violent lan¬ 
guage toward plaintiff, and denies that he insisted upon 
her returning to Charleston, West Virginia,! or to any 
other place, as in said paragraph alleged. Heiadmits that 
during all the time between December, 1927,| and a few 
days before April 23, 1928, the plaintiff had no knowledge 
of the intention of defendant to finally abandoi and desert 
her, because he never had any such intentio^ and never 
did abandon and desert the plaintiff. 

Further answering Paragraph 7 of plaintiff’s Bill of 
Complaint, defendant avers the facts to be that from about 
the month of July, 1927, to the time of the mutual separa¬ 
tion of plaintiff and defendant as aforesaid, plaintiff spent 
practically all of her time in Huntington, West Virginia, and 


i 

l 

i 

; 
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was in the District of Columbia not more than thirty or 

* 

forty days during said period. That she went to said City 
of Huntington about the month of July, 1927, voluntarily 
and of her own accord, returned to the City of Washington, 
District of Columbia, with a party of friends during the 
month of October, 1927, stayed about a week, and returned 
to said City of Huntington with them; that she came back 
to Washington again during the latter part of November 
or first part of December, 1927, stayed a week or ten days, 
and returned to Huntington, came back to Washington 
again about the 9th day of January, 1928, stayed about a 
week, again returned to Huntington, and did not again 
visit Washington until about the month of March, 192S, 
during which the voluntary separation of plaintiff and de¬ 
fendant occurred, as aforesaid. 

Further answering said Paragraph 7, defendant says 
that during the month of June, 1927, he, defendant, 
12 conveyed by deed to plaintiff one-half of all real 
property owned by him at that time, the same being 
situated in the City of Huntington, State of West Virginia, 
and then being incumbered bv certain deeds of trust or 
mortgages aggregating about the sum of $14,000.00, the 
said property having been conveyed to defendant by his 
mother during her lifetime. Following said conveyance to 
plaintiff as aforesaid, plaintiff desired to refinance the in¬ 
cumbrances on the property conveyed to her and to con¬ 
solidate the same into one mortgage or deed of trust, and 
asked defendant if he knew of anyone who would likely 
make such an arrangement. Defendant told plaintiff that 
lie knew one, Walter S. Hallanan, of Charleston, West Vir¬ 
ginia, who might make such a loan. This occurred in 
January, 1928, while defendant was in Huntington on busi¬ 
ness, and he then told plaintiff that he was going back to 
Washington that night, would stop off and see Mr. Halla¬ 
nan at Charleston about refinancing said property, which 
he did, it being the understanding and agreement between 
plaintiff and defendant at that time that if said Hallanan 
would refinance said incumbrances, defendant would in¬ 
clude therein his remaining one-half interest in such prop¬ 
erty and would execute the necessary instruments in writ¬ 
ing with plaintiff to accomplish the same. Upon the visit 
to Mr. Hallanan by defendant, as aforesaid, he informed 
defendant that he would require more information about 
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said property than defendant then had in liisj possession 
and was able to give him. Upon his arrival in Washing¬ 
ton, defendant immediately advised plaintiff ht Hunting- 
ton, West Virginia, that said Hallanan required more in¬ 
formation than he was able to give, and suggested that 
plaintiff drive to Charleston, West Virginia, which is about 
one and one-half hours’ ride from Huntington, and see Mr. 
Hallanan so that she could have the attorney ijor plaintiff 
and defendant in Huntington prepare tlib necessary 
13 data and papers for the consummation | of said re¬ 
financing. Plaintiff, by long distance! telephone, 
urged defendant fo return to Huntington, get the informa¬ 
tion Mr. Hallanan desired, and take the same to him, but de¬ 
fendant informed her that such was impossible,! because of 
his employment, and that he could not make ang more trips 
to Huntington at that time. Thereupon, plaintiff went to 
Charleston and saw Mr. Hallanan, but nothing more was 
done about said refinancing until about thej month of 
February, 1928, when said Hallanan informed defendant 
that the people he represented in Pittsburgh, Pennsylvania, 
were ready to go ahead with such refinancing, but no defi¬ 
nite arrangements were then made. Although in June, 
1928, defendant had by deed conveyed to plaintiff all the 
remaining real property he owned, he made two trips, dur¬ 
ing the month of October, 1928, to Charlestonj West Vir¬ 
ginia, with plaintiff to see Mr. Hallanan in an bndeavor to 
assist her in refinancing said property and obtaining a loan 
thereon, in consideration for which plaintiff agreed to take 
a part of the money derived therefrom and pa\j off certain 
debts incurred by her in Washington, District of Columbia, 
in the name of defendant, then estimated tjo be about 
$2500.00, but which in reality amounted to about $2900.00, 
as hereinafter more fully shown. At that time, defendant 
did not have any knowledge of the two loans hereinafter 
mentioned. The said loan from said Hallanan was not con¬ 
summated, either in February or October, but unknown to 
defendant, plaintiff borrowed, about May 15, 1^28, upon a 
part of said property the sum of $4,000.00 from| Mrs. Grace 
Thompson, of Huntington, West Virginia, but failed and 
neglected, and ever since has failed and neglebted, to pay 
said indebtedness so incurred by her as aforesaid, or any 
part thereof. About the same time she borrowed an ad¬ 
ditional sum of, to-wit, $1,000.00 from one A. tV. Wernin- 
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ger of Huntington, West Virginia, about which de- 

14 fendant knew nothing until months later, but she 
failed and neglected to pay any part of said indebt¬ 
edness from said loan, and failed to inform defendant of 
the same. That the aforegoing are the facts with respect 
to plaintiff’s visits to the friend of Defendant in Charles¬ 
ton, West Virginia, which were made for the benefit of 
plaintiff and not for defendant. 

8. Except as hereinafter admitted, defendant denies each 
and every allegation, matter and thing set forth in Para¬ 
graph 8 of plaintiff’s Bill of Complaint, and the whole 
thereof, and specifically denies that plaintiff was absent 
from Washington in connection with the loan transaction 
mentioned in Paragraph 7 of her Bill of Complaint and at¬ 
tending the sick mother of defendant for approximately 
sixty days between December, 1927, and March, 1928, and 
avers the facts to be as set forth in Paragraph 7 of this 
answer; admits that plaintiff and defendant went to live in 
an apartment at premises numbered 2700 Connecticut Ave¬ 
nue, Northwest, Washington, District of Columbia, during 
the year 1926, and that defendant maintained said apart¬ 
ment for plaintiff and himself until the voluntary separa¬ 
tion of plaintiff and defendant, as hereinbefore mentioned; 
denies that plaintiff noticed any repellant and antagonistic 
attitude of defendant toward her, as he had no such atti¬ 
tude; denies that she inquired why he took such attitude 
toward her; denies that he replied that he had no affection 
or regard for her and that he was in love with someone else 
whom lie intended to marry; denies that he stated he was 
leaving her and would pay no further rent for the apart¬ 
ment then occupied by them; denies that plaintiff cautioned 
defendant to take counsel with his intentions and to medi¬ 
tate upon the matter before he made good his threat, be¬ 
cause he had made no such threat; denies that he reiterated 
his intention and said that, his mind was made up, and that 
thereafter he could be reached at 614 S Street, North- 

15 west, and that he thereupon packed up his belongings 
and forthwith removed the same from the premises 

at 2700 Connecticut Avenue, Northwest, and thus abandoned 
and deserted the plaintiff, and avers that he did not remove 
his belongings from said premises until after all plaintiff’s 
property, including her wearing apparel and personal be¬ 
longings, were removed therefrom, and avers further that 
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upon invitation of plaintiff he rode away from shid premises 
with her in a taxicab which plaintiff had called: to take her 
to the station in order that she could return to Huntington, 
West Virginia. He admits that plaintiff anj defendant 
have not lived together since their separation! during the 
month of March, 1928, but denies that he has continuously 
failed and refused to provide a home for her, and that he 
has most irregularly and insufficiently contributed to her 
support, and alleges that he has made ample provision for 
the support and maintenance af plaintiff, as will hereinafter 
more fully appear. 

9. He admits the execution of the instrument mentioned 

and referred to in Paragraph 9 of plaintiff’s Bill of Com¬ 
plaint, but alleges the facts and circumstances surrounding 
the same were as hereinafter in Paragraph 20 hereof set 
forth. | 

10. He admits that he made payments under the agree¬ 
ment mentioned in Paragraph 9 of plaintiff’s Bill of Com¬ 
plaint as set forth in Paragraph 10 of said Bill of Com¬ 
plaint, but denies that said payment of July 31, 1929, was 
accomplished only after extreme difficulty and through the 
employment of counsel, as in said paragraph alleged, and 
avers the fact to be that on August 1, 1929, the day said 
payment became due under said agreement, he bent a check 
for the sum of $179.17 to plaintiff at Huntington, West Vir¬ 
ginia, which she received, and which shb either for- 

16 warded or delivered to her counsel in Washington, 
D. C., who cashed the same on August 1929. He 
further denies that he stated “I will not pay another damn 
cent under the agreement”, but admits that on or about 
August 10, 1929, he did inform plaintiff that bebause of her 
breach of one of the conditions surrounding th£ making of 
said contract, he considered himself relieved from further 
performance of the same, and admits that on| August 15, 
1929, through his counsel he caused to be sent to counsel for 
plaintiff a communication, a copy of which is hereto an¬ 
nexed and made a part hereof, marked Exhibit!“A”. 

11. He admits that he has not made any paytnents under 
said Agreement since August 1, 1929, and alleges that noth¬ 
ing is due thereunder, for the reasons aforesaid 'and as here¬ 
inafter shown. He denies that he refuses to p^y anything 
for the maintenance and support of the plaintiff, but feels 
that he has already made ample and sufficient provision for 
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her support and maintenance, but if this Court shall other¬ 
wise find, he tenders himself ready and willing to pay to 
plaintiff any sum deemed just and proper by this Court and 
within his means to pay. 

12. He emphatically denies each and every allegation, 


matter and thing set forth in 


Paragraph 12 of plaintiff’s 


Bill of Complaint, and emphatically and specifically denies 


that at the time alleged therein, or at any other time, he ever 


threatened to kill the plaintiff if she brought a suit against 


him in the District of Columbia. 


13. He denies that he abandoned and deserted the plain¬ 
tiff, and alleges that if she is forced to reside with friends 
it is her own fault, as will hereinafter more fully appear. 

14. He admits the allegations of Paragraph 14 of plain¬ 
tiff’s Bill of Complaint, except the allegation that he is well 

able to contribute to the support of plaintiff, and al- 
17 leges that due to the fact that she incurred several 
thousands of dollars of indebtedness in the name of 


defendant, which he is obligated to pay and is paying, he is 
financially unable to contribute to the support of plaintiff 
and can do so only as a sacrifice and hardship to himself, 
as will hereinafter more fully appear. 

15. He admits that since their said marriage, plaintiff has 
not been employed and has earned nothing whatsoever 
during that time, but he has no knowledge as to whether she 
was ever employed prior thereto. He avers, however, that 
the property conveyed to plaintiff by defendant yields an 
income, which plaintiff has been and is now receiving, and 
which, with proper management, should be ample for the 
maintenance and support of plaintiff. 

16. He states that he has no information as to whether 


plaintiff is now without funds, and is in dire need of money 
to maintain and support herself, but lie is informed and 
believes and therefore alleges that plaintiff has ample funds 
on deposit in bank or in a safe deposit box for her main¬ 
tenance and support. 

Further answering plaintiff’s said Bill of Complaint and 
the whole thereof, defendant states as follows: 

17. At the time of the marriage of plaintiff and defendant 

in 1914, defendant was engaged in the practice of law in 

the City of El Paso, State of Texas, and was receiving a 

good income, provided a home for plaintiff and her child 

bv a former marriage, and received said child into his 
* 
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family, educated, maintained and supported said child the 
same as if he were his own, and during about the year 
1917, formally adopted said child of plaintiff and until his 
majority continued to support and maintain him. That 
during the month of November, 1918, defendant entered the 
military service of the United States as a second| lieutenant 
in the Motor Transport Corps of the Army. Lhter he re¬ 
signed his commission and became a civilian menjiber of the 
Board of Contract Adjustment of the Whr Depart- 
18 ment in Washington, District of Columbia^ following 
the Armistice. After the conclusion or about the time 
of the work of such Board he was commissioned! a Captain 
in the Judge Advocate General’s Department of the Regular 
Army of the United States, from which he was Voluntarily 
and honorably discharged in December, 1922, and on Janu¬ 
ary 2, 1923, he entered the employ of the Department of 
Justice in what was then known as the War Frauds or War 
Transactions Section, at a salary of $4300.00 per annum, 
and later was appointed a special assistant to the At¬ 
torney General of the United States at the same jsalary and 
assigned to duty in the office of the Alien Property Custo¬ 
dian, where he is now on duty. That on August 1, 1929, 
his compensation was increased from $4300.00 to $4600.00 
per annum. That he sets forth the foregoing f^cts for the 
purpose of showing that during all of the mjarried life 
of plaintiff and defendant he has been receiving an in¬ 
come adequate for the support and maintenance |of plaintiff 
and himself, and, as hereinafter shown, he has pijoperlv and 
amply provided for the support of and has supported said 
plaintiff. I * 

18. That about April, 1926, in order to please and satisfy 
plaintiff, defendant began to turn over to her all his earn¬ 
ings, and continued to do so until their separation, as here¬ 
inbefore alleged. That during said time, defendant indorsed 
to plaintiff his pay checks as they were received, she de¬ 
posited the moneys from the same to her credit in the Riggs 
National Bank, Washington, D. C., had entire charge and 
supervision of the expenditure of the same, ihcurred all 
bills for the maintenance of the household of plaintiff and 
defendant, received the same, and was supposed to, and 
defendant for a long time believed she did, pay the same. 
That during said time defendant turned over to plaintiff ap¬ 
proximately the sum of $9,000.00, and whenever he wanted 

j 

i 

I 

I 

i 
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any money for himself he was compelled to and did 

19 ask plaintiff for the same. That although plaintiff 
received from defendant the sum of approximately 

$9,000.00 from the month of April, 1926, until tlieir separa¬ 
tion, with which to defray the living expenses of plaintiff 
and defendant, she incurred, in the name of defendant, ad¬ 
ditional indebtedness amounting to approximately the sum 
of $2900.00, at various stores in the City of Washington, 
and, defendant is informed and believes and therefore al¬ 
leges, borrowed in her own name at the Riggs National 
Bank, Washington, D. C., the sum of, to-wit, $1500.00, which 
amount is still unpaid. That said loan was made without 
the knowledge or consent of defendant, and he has no 
knowledge of what plaintiff did with the proceeds of said 
loan, but is informed and believes and therefore alleges that 
she used the same for her own benefit. That in addition 
to the foregoing, plaintiff received all the income from the 
real property conveyed to her as hereinbefore shown, which 
should amount to about the sum of $2,000.00 or more since 
said conveyances. About the month of October, 1928, plain¬ 
tiff procured from defendant’s mother two diamond rings 
and sold the same for approximately $700.00, which de¬ 
fendant is informed and believes and therefore alleges she 
used for her own personal benefit. That following the death 
of defendant’s mother, which occurred July 11, 1929, plain¬ 
tiff received the proceeds of an insurance policy issued to 
defendant’s said mother, amounting to $400.00, which plain¬ 
tiff appropriated to her own use, and she also received the 
proceeds of another insurance policy amounting to $300.00, 
one-half of which plaintiff appropriated to her own use. 
That from the time of the separation of plaintiff and de¬ 
fendant as aforesaid until August 1,1929, defendant paid to 
plaintiff at various times a total sum of $2898.78 of which 
he has a record, and various small sums from time to time 
of which — kept no record. That at the time of said separa¬ 
tion, defendant turned over to plaintiff all the furni- 

20 ture and other household furnishings then owned by 
him, which cost defendant the sum of approximately 

$5,500.00, exclusive of a grand piano, which plaintiff 
purchased in her own name and paid for with funds sup¬ 
plied by defendant. That since the conveyance of the said 
real property to plaintiff by defendant as aforesaid, plain¬ 
tiff has increased the incumbrances thereon in the sum of, 
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to-wit, $6,000.00, which defendant is informed ind believes 
and therefore alleges, plaintiff has used for her own per¬ 
sonal benefit. That defendant has turned over to plaintiff 
practically every cent he has earned since their marriage 
until their separation and has conveyed to pljiintff every 
vestige of real and personal property owned and possessed 
by him, except his own wearing apparel and personal be¬ 
longings, in an endeavor to satisfy her, and, ] while they 
were living together, to please her. 

19. That plaintiff has an ungovernable temper, is of a 

jealous disposition, and during the last six or!eight years 

of the married life of plaintiff and defendant plaintiff made 

life unpleasant and practically unbearable foil defendant. 

That defendant did everything in his power to Appease and 

satisfv until such time as he came to a realization that such 
* 

was impossible. At the least provocation, and sometimes 
without provocation, plaintiff would fly into a rage, both in 
public and at their home, and would humiliate defendant 
by creating scenes, and by calling him a dirty dog, a cur, a 
scoundrel, and other like opprobrious names. Many nights 
defendant would go home from his office after i\ hard dav’s 
work and attempt to get some rest, but plaintiff [would begin 
nagging and fussing with him, would compel liifn to get his 
own meals, and would keep him awake until the | early hours 
of the morning. If he dozed off to sleep, she| would slap 
his face and awaken him. That earlv in 1928, she com- 
mitted an assault upon him, and severely scratched 
21 his face, and again during the month of March, 1928, 
before their separation, she scratched h;is face, and 
lie still bears scars from said assaults. That fallowing the 
last of said assaults, defendant came to a realization that 
it was impossible for plaintiff and him to lohger live to¬ 
gether, particularly in veiw of the fact that from the pre¬ 
ceding July, plaintiff had spent practically alljher time in 
Huntington, West Virginia, and it was then that plaintiff 
and defendant mutually agreed to live separate and apart, 
as hereinbefore alleged. Plaintiff had frequently expressed 
a desire to be free and declared that she inteijded to pro¬ 
cure a divorce. 

Defendant further says that about the month of June, 
1926, the plaintiff, without just cause or excuse, refused, 
and ever since has refused, to cohabit with defendant as his 

2—5552a 
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wife, but in spite of that fact, defendant, until the separation 
aforesaid, endeavored to please and satisfy plaintiff and to 
bring about a restoration of their former marital status, 
but plaintiff was persistent in her refusal, and repeatedly 
informed defendant that she would just as soon be touched 
by a “nigger” as by defendant. 

20. Although defendant had been contributing to the sup¬ 
port and maintenance of plaintiff from the time of said 
separation until the month of June, 1929, he was induced to 
and did enter into an agreement under date of June 7, 1929, 
of which a copy is annexed to plaintiff’s Bill of Complaint 
as Exhibit “A”, after he had come to a realization that it 
was impossible for him and plaintiff ever to live together 
again and when he had formed a desire to be free, upon the 
express promise and agreement by plaintiff that she would 
institute ])roceedings for an absolute divorce in the State 
of West Virginia. That realizing that agreements between 
husband and wife for the purpose of procuring di- 
22 vorces are not recognized as binding and valid, plain¬ 
tiff’s express promise to institute such proceedings 
in the courts of West Virginia in order that the marital 
status of plaintiff and defendant might be definitely de¬ 
termined, was not incorporated into said agreement of June 
7,1929, but defendant relied upon the plaintiff’s solemn oral 
promise that she would institute such proceedings within 
sixtv davs from said contract, and entered into said agree- 
ment with the intent in good faith to carry out and per¬ 
form the same, and he did perform and carry out the same 
until the plaintiff failed, neglected and refused to carry out 
her said promise as aforesaid, when defendant considered 
himself no longer bound by said contract or agreement and 
so informed plaintiff personally and through her counsel of 
record in this cause, one of whom prepared said agreement. 
That defendant thus frankly states to the Court the pre¬ 
dicament in which he finds himself, for the purpose of ap¬ 
prising this honorable Court of the true facts in this case 
in order that justice may be done between himself and plain¬ 
tiff. He further says that plaintiff has repeatedly threat¬ 
ened to expose all the shortcomings and faults of defendant 
to his superior officers and associates in the Department of 
Justice, and has in fact called there and talked with some of 
defendant’s associates and told them various things about 
defendant, and has sought an interview with defendant’s 
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superior officer in charge of the office in which defendant 
is employed, with a view of damaging defendant! in the eyes 
of said superior officer and of embarrassing him in his em¬ 
ployment. Furthermore, plaintiff has caused a |member of 
Congress to write a letter to the Alien Property Custodian 
in an attempt to compel defendant to perform the said 
agreement of June 7, 1929, and has herself called at the 
office of the Alien Property Custodian in an attempt to ac¬ 
complish the same result. Plaintiff has further stated 

23 that she intends to divorce defendant at some time or 
another, but she feels she can get more inbney out of 

him if she keeps him tied to her. 

21. That following the separation of plaintiff and de¬ 
fendant as aforesaid, defendant discovered for the first 
lime that plaintiff had contracted numerous large bills at 
various stores in Washington, D. C., in his name,I amounting 
to approximately $2900.00, since which time he has been 
paying and endeavoring to pay the same. He | has in one 
or two instances given promissory notes for p^rts of said 
indebtedness and has made numerous payments thereon, 
but suits on some of the same have been brought and .judg¬ 
ments obtained against him, because he was unable to pay 
said indebtedness as rapidly as desired and support himself 
and at the same time contribute to the support! and main¬ 
tenance of plaintiff. That the incurrence by plaintiff of said 
indebtedness has greatly embarrassed defendant, has im¬ 
paired and practically ruined his credit standing in Wash¬ 
ington, D. C., and is now embarrassing him and causing him 
to make sacrifices in order to make payments thereon. 

Wherefore, having fully answered the Bill of! Complaint 
of the plaintiff herein, and the premises considered, de¬ 
fendant prays: 

1. That said Bill of Complaint be dismissed and that 
plaintiff be denied maintenance pendente lite and perma¬ 
nently. 

2. That defendant be granted a divorce a merisa et thoro 

from plaintiff. j 

3. That defendant be relieved of further contributing 
to the support and maintenance of plaintiff! upon the 
grounds and for the reasons set forth in this anskver. 

4. That said contract or agreement of June 7,1929, 

24 be declared null and void and of no force and effect 
as being contrary to law, and for the reasohs set forth 

in this answer. 
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5. That defendant have such other and further relief 
as to the Court may seem just and proper and the nature 
of this case mav require. 

PHILLIP H. MARCUM, 

Defendant. 

RICHARD L. MERRICK, 

Attorney* for Defendant. 

District of Columbia, ss : 

Phillip H. Marcum, being first duly sworn according to 
law on oath deposes and says that he has read the foregoing- 
answer by him subscribed and knows the contents thereof; 
that the matters and things therein stated as of his own 
knowledge are true, and those therein stated upon informa¬ 
tion and belief he believes to be true. 

PHILLIP H. MARCUM. 

Subscribed and sworn to before me this 14th day of 
September, A. D. 1929. 

1 S. A. GENTRY, [seal.] 

Notary Public , D. C. 

Defendant’s Exhibit “A”. 

(Copy of Letter.) 

August 15, 1929. 

Dwight E. Rorer, Esq., 

Southern Building, 

Washington, D. C. 

Dear Mr. Rorer: 

Captain Phillip H. Marcum has consulted me with respect 
to his domestic relations and the arrangement he previously 
entered into with Mrs. Marcum, for whom, he tells me, you 
are counsel. 

25 Captain Marcum has also exhibited to me a copy 
of the contract between himself and wife, dated June 
7, 1929, has informed me of the principal inducement that 
prompted him to provide so liberally for Mrs. Marcum in 
that instrument, has told me of previous payments of money 
and transfers of property to her, aggregating many thou¬ 
sands of dollars, and has acquainted me with what she has 
done since the making of the contract and what she has 
failed and refused to do. He states that she refuses to 
carry out a solemn promise made at the time of and as the 
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principal inducement to the making of the contract in ques¬ 
tion. Accordingly, she has repudiated the agreement and 
Captain Marcum has the right to do the same, j 

Without discussing the validity or invalidity |of the said 
contract, whereby it was sought to assign a half interest 
in a Government salary to Mrs. Marcum, you &re advised 
that Captain Marcum elects to and by this notice in his be¬ 
half does hereby repudiate and terminate the pontract of 
June 7,1929, above mentioned, for the following reasons: 

1. Mrs. Marcum has already broken and refused to carrv 

•» * 

out the same in the particulars hereinbefore set! forth. 

2. Previous payments of money and transfers of property 
to Mrs. Marcum by Captain Marcum constitute! ample and 
liberal settlements upon her and extinguish any right she 
may have by way of dower, maintenance or alimony, be¬ 
cause of the marriage relation between the |parties in 
question. 

3. Captain Marcum is unable, financially, to pay Mrs. 
Marcum one-half of his salary, maintain himfeelf in the 
manner required by his position in the Government service, 
and pay off some three or four thousand dollars of bills 
charged against him by Mrs. Marcum at various stores in 
Washington. 

It is further Captain Marcum’s intention to withhold 
further payments to Mrs. Marcum until there! shall have 
been an adjudication of their marital rights and obligations 
by a court of competent jurisdiction. 

You are requested to consider this communication as a 
definition of Captain Marcum’s course of procedure, and to 
convey the contents hereof to your client, Mrs. Marcum, in 
order that she may govern herself accordingly. | 

It will be appreciated if you will acknowledged receipt of 
this letter and advise me that you have communicated its 
contents to Mrs. Marcum. 

With kindest regards, 

Very truly yours, 

(Signed) * RICHARD L. MERRICK. 


26 Petition for Restraining Order and Injunction. 

Filed August 27, 1930. ! 


* 


The petition of Marie S. Marcum shows to the Court as 
follows: I 


I 

| 
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1. That she is the plaintiff in the above entitled cause, 
in which Phillip H. Marcum is the defendant; that the citi¬ 
zenship and residence of the parties hereto are as stated 
in the original Bill of Complaint. 

2. That plaintiff executed her certain Bill of Complaint, 
being Equity No. 50,242, against the said defendant, on Sep¬ 
tember 9, 1929, and caused the same to be hied in this Hon¬ 
orable Court, which became, and is, the above entitled 
cause; that in said original Bill plaintiff swore that she was 
a citizen of the United States and a resident of the District 
of Columbia, and that the defendant was likewise a citizen 
of the United States and a resident of the District of Co¬ 
lumbia, and that the parties hereto are husband — wife, 
having been lawfully married on, to-wit, the 21st day of No¬ 
vember 1914 in El Paso, Texas; that the District of Co¬ 
lumbia, has at all times since 1919, been the marital domicile 
of the parties hereto, and no act occurred between them at 
anv time in Cabell Countv, West Virginia, or at anv other 
place other than the District of Columbia, which could be 
the subject, of a proceeding for divorce. 

3. That the defendant, Phillip H. Marcum, duly filed his 
answer in the above cause, in which he prayed among other 
things that he be granted a divorce a mensa et thoro from 
plaintiff, and that the said defendant swore to said answer 
on the 14th day of September 1929. 

Plaintiff refers to her original Bill filed herein, and to the 
answer of the defendant filed thereto, and asks that 
27 the same be considered as a part of this petition, and 
incorporated herein by reference. 

4. That, on the 18th day of September 1929, after counsel 
for both parties had been heard, the Honorable Justice 
Wendell P. Stafford of the Supreme Court of the District 
of Columbia sitting in Equity, ordered and decreed that the 
said defendant Phillip H. Marcum pay to the plaintiff the 
sum of $100.00 per month, pendente lite. 

5. Plaintiff avers that since the 18th day of September 
1929 the defendant has paid to plaintiff the several monthly 
installments; that she is solely dependent upon the monthly 
payment referred to, and that she is without income from 
any other source whatsoever. 

6. That on August 25, 1930 plaintiff received a longhand 
letter from a friend who resides near the city of Hunting- 
ton, West Virginia, which letter referred to the fact that a 








local newspaper published in West Virginia listejl a divorce 
case as coming up for trial on September 3, 1930 in Cabell 
County, West Virginia, in which the said defendant herein 
Phillip H. Marcum was the complaining party arid Marie S. 
Marcum the plaintiff herein was the defendant, j That this 
was the first “notice” of any kind or character received by 
the plaintiff; that she has never been served directly or indi¬ 
rectly with any Bill of Complaint in any such proceeding, 
although the address and whereabouts of the plaintiff have 
continuously been known to the defendant since the filing of 
the suit herein; that plaintiff has no means to eiriploy coun¬ 
sel to defend any suit filed against her in West Virginia 
or to pay any other necessary expenses for same; that the 
monthly payments received by plaintiff as referred to above 
are insufficient to meet other than ordinary living expenses 
and plaintiff is wholly without means to incur ariy expense 
of travel in connection with the said suit, j 
28 7. That, unless restrained by this Court, the de¬ 

fendant, Phillip H. Marcum, will obtain a divorce 
against this plaintiff, causing her irreputable damage and 
injury; that, although plaintiff is not advised as to the 
charges against her in the suit filed by the defendant in Ca¬ 
bell County, West Virginia, nevertheless it was the defend¬ 
ant who deserted tlie plaintiff, and the defendant has no 
cause of action against the plaintiff either in We|st Virginia 
or elsewhere; that if the defendant is to obtain any relief 
with respect to his marital affairs, he must obtain that re¬ 
lief, if entitled to any, in this jurisdiction, ini the action 
which is now and has been since the 16th day of!September 


1929 pending against the plaintiff herein, wherdin the said 
defendant prayed in his answer for a divorce froih the plain¬ 
tiff herein a mensa et tlioro. 


8. That the plaintiff is informed and believes;and there¬ 
fore avers upon such information and belief that the de¬ 
fendant is about to leave this jurisdiction within the next 
twenty-four hours. 

Wherefore, the premises considered, the plaintiff prays: 

I. That a temporary restraining order issue against the 
defendant, Phillip H. Marcum, restraining and enjoining 
him, his agents and employees, from prosecuting, or from 
attempting to prosecute, the certain suit which he has filed 
in one of the Courts of Cabell County, West Virginia, in 
which this plaintiff is the defendant, and the j defendant, 
Phillip H. Marcum, is plaintiff. 


i 


l 
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II. That all nocessarv rules may issue in this matter. 

III. That, pending the outcome of this cause, the de¬ 
fendant be enjoined from prosecuting, or attempting to 
prosecute, said action for divorce in Cabell County, West 
Virginia. 

IV. That, upon a final hearing of this cause, the defendant 
be permanently enjoined and restrained from prosecuting 
or attempting to prosecute said suit for divorce in Cabell 
County, West Virginia. 

V. That said defendant, his agents and employees, may 
be temporarily restrained, and temporarily and perma¬ 
nently enjoined and restrained from prosecuting, or 

29 attempting to prosecute, any action in the State of 
West Virginia, or in any other place, where a divorce 
is sought by the defendant. 

MARIE S. MARCUM, 

Plaintiff. 

DWIGHT E. RORER, 

CYRIL S. LAWRENCE, 

Attorneys for Plaintiff. 

District of Columbia, ss : 

Marie S. Marcum, being first duly sworn, on oath deposes 
and says that she is the plaintiff named herein; that she 
has read the foregoing petition by her subscribed and knows 
the contents thereof; that the matters and things set forth 
therein as of her personal knowledge are true, and those 
set forth upon information and belief she believes to be 
true. 

MARIE S. MARCUM. 

Subscribed and sworn to before me this 27” day of 
August A. D. 1930. 

FREDERICK G. UMHAU, [seal.] 

Notary Public, D. C. 

Temporary Restraining Order. 

Filed August 27, 1930. 

* * * # •* # # 

This matter came on to be heard on the application of 
the plaintiff for a temporary restraining order and injunc- 
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lion, and tlie Court, having considered the petition of the 
plaintiff, and the other proceedings herein, it is, this 27th 
day of August, A. D. 1930, hereby 
Adjudged, ordered, and decreed that the defendant Phillip 
H. Marcum, his Attorneys, agents and employees, be, and 
they are hereby enjoined and restrained from prosecuting, 
or attempting to further prosecute, or taking ^nv steps in 
connection with the certain suit of the defendant, Phillip H. 
Marcum, against the plaintiff, Marie S. Marcum, pending 
in the Cabell County Court or any Court in Cabell County, 
West Virginia or in any Court in West Virginia, or 
30 any action in West Virginia where siipilar relief 
is sought by the defendant, Phillip H. Marcum, pro¬ 
vided an undertaking in the penalty of $100.00/100 be filed, 
or posted by the plaintiff, Marie S. Marcum. 

This temporary restraining order is issued without notice, 
because of the unusual circumstances in this case and fur¬ 
ther because it appears from the petition filed bV the plain¬ 
tiff in this cause that the defendant is about to remove him¬ 
self from this jurisdiction before notice can be jserved and 
a hearing had thereon, which would cause irreparable loss 
and injury to the plaintiff in that the obtaining by the de¬ 
fendant against the plaintiff of a decree of divorce in West 
Virginia would jeopardize the rights of this plaintiff to ali- 
mony and maintenance against the defendant. 

This temporary restraining order shall expire upon the 
5th day of September, A. D. 1930, unless, within the time so 
fixed, this Order is extended, for good cause shown, and 
flic matter of the issuance of a preliminary injunction is 
set down for hearing upon the 4th day of Septeihber, A. D. 
1930. 


Bv the Court: 
%/ 


i 

JESSE C. ADKINS, 

I Justice. 


Motion to Dismiss Cross-bill. 


Filed September 3, 1930. 


**##■*# 


# 


i 

Now comes the above named defendant, Phillip H. Mar¬ 
cum, by his attorney, Richard L. Merrick, and;moves the 
court for an order dismissing his answer herein!insofar as 


i 
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the same is in tlie nature of a cross-biil, upon the ground 
and for the reason that this Court is without jurisdic- 
31 tion to grant the relief therein asked for. 

RICHARD L. MERRICK, 

Attorney for Defendant. 

i 

Notice of Hearing of Motion. 

i 

To Dwight E. Rorer, Esq., and Cyril S. Lawrence, Esq., 
Southern Building, 

Washington, D. C., 

Attorneys for Plaintiff: 

Please take notice that the aforegoing motion for leave 
to dismiss defendant’s answer insofar as it is in the nature 
of a cross-bill will be for hearing in the Supreme Court of 
the District of Columbia, holding an equity Court, on Thurs¬ 
day, September 4, 1930, at 10 o’clock A. M., or as soon 
thereafter as counsel can be heard. 

RICHARD L. MERRICK, 

Attorney for Defendant. 


Service of a copy of the foregoing motion and notice of 
hearing is herebv acknowledged this 2nd dav of September, 
A. D. 1930. 


C. S. LAWRENCE, 
Attorney for Plaintiff. 


Answer to Petition for Restraining Order and Injunction. 

Filed September 4, 1930. 




* 


For answer to the petition of the above named plaintiff 
for a restraining order and injunction, filed herein on, to- 
wit, the 27th day of August, A. D. 1930, Phillip H. Marcum, 
the above named defendant states: 

1. He admits the allegations of Paragraph 1 of said pe¬ 
tition. 

2. He admits the allegations of Paragraph 2, except that 

lie denies that the District of Columbia has been the 
32 matrimonial domicile of the parties hereto since 1919, 
and avers the facts to be that although for the past 
ten years he has been in the District of Columbia, his resi- 
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deuce here is temporary, and as an employee of |the United 
States Government, his permanent residence aiid domicile 
having at all times been during said period anci now is in 
the City of Huntington, County of Cabell, Stafe of West 
Virginia, where he is and for the time he has been in the 
District of Columbia and prior thereto was ai registered 
voter in said County and State. As evidence! thereof he 
appends hereto as a part hereof, marked “Exhibit A”, a 
certificate of G. R. Seamonds, Clerk of the Circuit Court of 
Cabell County, West Virginia, which he prays may be read 
and considered to the same extent as if set forth in full 
herein. As further evidence thereof, he also appends hereto 
a photostat copy of a communication from the Senators 
and Representatives in Congress from West Virginia, dated 
August 28, 1922, and addressed to the Attorney General 
of the United States, marked ‘ 4 Exhibit B”, whigh he prays 
may be read and considered as a part hereof to the same 
extent as if set forth in full herein. 

3. He admits the allegations of Paragraph 3 pf said peti¬ 
tion. 

4, 5. He admits the allegations of Paragraphs 4 and 5 
of said petition. 

6. In answer to Paragraph 6 of said petition, he states 
that he has insufficient information upon which to form a be¬ 
lief as to the truth or untruth of the allegations therein con¬ 
tained, and he therefore denies the same, excbpt that he 
states that plaintiff ought to have ample mean^ to employ 
counsel and defray expenses of appearing in any court of 
the State of West Virginia in view of the suiris of money 
and property turned over to her in the past by defendant, 
as set forth in his answer to the Bill of Complaint 
33 herein, which said answer defendant a$ks may be 
considered and read in connection herewith and in¬ 
corporated herein by reference. If plaintiff dbes not now 
have such means, it is her own fault, and she has dissipated 
the same, but upon information and belief, defendant al¬ 
leges that she does have such means. 

Further answering Paragraph 6 of said petition, defend¬ 
ant states that on the 23 day of May, A. D. 1930, pursuant 
to the laws of the State of West Virginia, he commenced 
in the Domestic Relations Court of Cabell Countv, West 
Virginia, a proceeding or suit for an absolute divorce from 
the plaintiff herein, and that that is the only relief sought 
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by defendant in said court. That the title of said cause 
is “Phillip H. Marcum, Plaintiff, vs. Maria S. Marcum, 
Defendant/’ that the same is still pending, and that all 
proceedings therein taken have been upon the advice of 
counsel residing in the Citv of Huntington, State of West 
Virginia, and pursuant to law. Upon information and be¬ 
lief he avers that on or about the 23d day of August, 1930, 
plaintiff herein made application for and received a copy 
of the bill of complaint in said cause and that she and her 
counsel in the District of Columbia are fully advised of the 
contents thereof, but plaintiff has neither answered, de¬ 
murred or otherwise plead thereto. He further says that 
his counsel in the District of Columbia some time ago ad¬ 
vised him that this Court was without jurisdiction to grant 
the prayers contained in his answer to the Bill of Com¬ 
plaint herein, and he has, therefore, instructed his counsel 
to have the same dismissed. He is advised that Section 61, 
Chapter 3, Title 14, of the Code of Laws of the District 
of Columbia, provides that no decree of nullity of marriage 
or divorce shall be rendered in favor of anvone not a resi- 

w 

dent of the District of Columbia, for which reason this 

Court was and is without jurisdiction to grant the 

34 prayer for a limited divorce contained in his answer 

to said Bill of Complaint, and that said prayer was 

and is absolutelv null and void and of no effect. 

•» 

7. He denies that plaintiff herein will suffer irreparable 
injury and damage if defendant is not restrained from 
prosecuting his said divorce suit in West Virginia, for the 
reason that said court in West Virginia is as open to the 
plaintiff herein as it is to the defendant, and that said court 
has ample jurisdiction to decree to plaintiff herein as de¬ 
fendant in said suit alimony pendente lite, counsel fees, 
court costs, and permanent alimony, if she is found to be 
entitled to the same, as will fully appear from an exami¬ 
nation of the statutes and laws of said State of West Vir¬ 
ginia, to which reference is herebv made. 

8. He denies the allegations of Paragraph 8 of said pe¬ 
tition, and avers the facts to be that he has absented him¬ 
self from the District of Columbia since the filing of this 
suit only upon business trips and visits to his place of 
residence in West Virginia, and has no intention of leaving 
this jurisdiction for the purpose of evading service of any 
process or writ that may be issued from this Court. He 
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further avers that he has not in any way evaded service 
of any process or writ of this Court and is present in this 
jurisdiction now and can be served at his placg of employ¬ 
ment or his place of residence in this District, j 

Wherefore, having fully answered the petition of plaintiff 
herein, defendant prays: 

1. That the relief prayed for therein be denied. 

2. That defendant be afforded such other, different or 
additional relief as to the Court may seem just and proper 
in the premises or the nature of the case may Require. 

PHILIP H. MARCUM, 

Defendant. 

RICHARD L. MERRICK, | 

Attorney for Defendant. 

j 

35 District of Columbia, ss : 

Phillip H. Marcum, being first duly sworn according to 
law on oath deposes and says that he has read the foregoing 
answer by him subscribed, and knows the contents thereof; 
that the matters and things therein stated asjof his own 
knowledge are true, and those therein stated upon infor¬ 
mation and belief, he believes to be true. 

PHILIP H. MARCUM. 

Subscribed and sworn to before me this 3rd day of Sep¬ 
tember, A. D. 1930. 

[seal.] C. E. BRAN^ER, 

Notary Public, D. C. 

Exhibit A. 

! 

State of West Virginia, 

County of Cabell , ss: 

T, G. R. Seamonds, clerk of the Circuit Coui^t in and for 
the County of Cabell, and state of West Virginia, do hereby 
certifv that I am Clerk of the Circuit Court of Cabell 
County, West Virginia, having been duly elected and quali¬ 
fied as such clerk as provided by the Stat-e of the State of 
West Virginia and as such clerk I hereby certify that I do 
now and have known Philip H. Marcum for the |ast 20 years 
or more of being a citizen of Huntington, Cabell County, 
West Virginia, and that he is now residing ini the City of 
Washington, D. C., temporarily as an employee of the 


i 

i 

i 
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United States Government and further knowledge of my 
knowing Philip H. Marcum as being a residence of Cabell 
County, West Virginia, I further certify that he has been 
duly registered and qualified as a voter of Cabell County, 
West Virginia, to my knowledge for the last 10 years 
36 as I have personally furnished him with “Absent. 

Voters’’ ballots directed to him in the citv of Wash- 
ington, 1). C., and said ballots have been returned to me for 
deposit with the proper authorities for said ballot to be 
voted in accordance to the Statute of the State of West 
Virginia. 

Given under my hand and official seal this the 30th day 
of August, 1930. 

[seal.] G. R. SEAMONDS, 

Clerk Circuit Court , Cabell 

County , West Virginia. 

Exhibit B. 

70-04-1. 

Congress of the United States, House of Representatives, 

Washington, D. C. 


Hon. Harry M. Daugherty, 
Attorney General, 

Department of Justice, 
Washington, D. C. 

Dear General : 


August 28th, 1922. 


Capt. Philip Henry Marcum, of West Virginia, is de¬ 
sirous of being appointed to a position in the War Transac¬ 
tion Division, of your Department, under Judge Anderson, 
and we take this means of commending to your favorable 
consideration Captain Marcum, as he is a man of the highest 
integrity and character and therefore we unhesitatinglv 
recommend him for the appointment. 

Captain Marcum had been engaged in the active practice 
of the law, covering a period of about twenty years and 
until his entrance into the Army in 1918 and since 1919 
Captain Marcum has been attached to the office of Judge 
Advocate General of the Armv. He is a graduate of the 

» V.' 
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Law College of West Virginia LTniversity and | also took a 
post graduate course at that institution. 

During the World War he served in the United States 
Army as an officer of the M. T. C. While still an emergency 
officer he was detailed for duty with the War Department 
Board of Contract Adjustment, which Board ivas created 
under the provisions of the act of Congress approved March 
2, 1919 (Dent Act) and functioned as the agency! of the then 
Secretary of War in the settlement of war contracts and 
claims. 

37 Upon the merger of the Board of Contract Adjust¬ 
ment into the War Department Claims Board he 
became a member of the appeal section of that Organization 
and in which capacity he served until that organization had 
completed its work. 

Captain Marcum is well versed with the procedure and 
records of the War Department and therefore is in posses¬ 
sion of of a fund of knowledge that renders hitn in a posi¬ 
tion to obtain for your department information and to 
render it very valuable services in the position he seeks. 

It might not also be amiss to state that during the last 
six months of 1921 Captain Marcum was engaged in the 
investigation of the several settlements made with various 
brass and copper industries, two of which castes are now, 
upon his recommendation, pending the action of I the Depart¬ 
ment of Justice. 

We are advised by Captain Marcum that in the event of 
his appointment he will take such steps as may be found 
necessary to sever his connection with the ArmV in order to 

* »i 

accept the position applied for. 

We shall be glad to have the opportunity oil seeing you 
personally 7 concerning Captain Marcum’s appointment. 
Verv respectfully, 

HOWARD SUTHERLAND,! 


United States, 


Senator. 


DAVIS ELKINS, 

United States Senator. 
BENJAMIN L. ROSENBL0OM, 
Member Congress — 1st Dist. W. Va. 
GEO. M. BOWERS, 

Member Congress — 2nd Dist. W. Va. . 
STUART F. REED, 

Member Congress — 3rd DiSf. W. Va. 
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HARRY C. WOOD YARD, 

Member Congress — 4th Dist. W. Va. 
WELLS GOODYKOONTZ, 

Member Congress — nth Dist. TT r . Va. 
L. S. ECHOLS, 

Member Congress—Oth Dist. TT r . Va. 


Preliminary Injunction. 
Filed September 4, 1930. 


This matter came on to be heard on the application of the 
Plaintiff for a Preliminary Injunction and the Court, having 
considered the petition of the Plaintiff, and the other pro¬ 
ceedings herein, and after argument of Counsel for the 
Plaintiff and Defendant, it is this 4th day of September, 
A. D. 1930, hereby 

38 Adjudged, ordered and decreed that the defendant 
Phillip H. Marcum, his attorneys, agents and 
employees, be, and they are hereby enjoined and restrained 
from prosecuting, or attempting to further prosecute, or 
taking any steps in connection with the certain suit of the 
defendant, Phillip H. Marcum, against the plaintiff, Marie 
S. Marcum, pending in the Cabell County Court or any 
Court in Cabell Countv, West Virginia, or in anv Court in 
West Virginia, or any action in West Virginia where 
similar relief is sought by the defendant Philip H. Marcum, 
and the undertaking heretofore filed or posted in the sum of 
$100.00, in the temporary restraining order, is hereby 
extended to remain in full force and effect until the expira¬ 
tion of this injunction. 

Bv the Court: 

JESSE C. ADKINS, 

Justice. 

O K as to form. 

RICHARD L. MERRICK, 

Atty. for Defendant. 


To the foregoing Order defendant asks and is herebv 
granted an exception. 


JESSE C. ADKINS, 

Justice. 
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Motion for Allowance of Costs and Counsel Fees, &c . 

Filed September 24, 1930. 


* * * * m * ! # 

j 

Now comes the plaintiff Marie S. Marcum, by her attor¬ 
neys of record, Dwight E. Rorer and Cyril S. Lawrence, and 
moves the Court for an order allowing her counsel Dwight 
E. Rorer, the costs he incurred, and reasonable Counsel fees, 
and the plaintiff, the costs she incurred, on account of the 
appearances of plaintiff and her counsel in response to the 
September 10, 1930 notice of the taking of depositions de 
bene esse on behalf of the defendant, on September 
39 20,1930, at Huntington, West Virginia. The annexed 

affidavit recites the costs incurred. 

DWIGHT E. RORE&, 

CYRIL S. LAWRENCE, 

Attorneys for Plaintiff . 

To Richard L. Merrick Esq., 

Woodward Building, 

Washington, D. C., 

Attorney for Defendant: 

Please take notice that the aforegoing motiojn will come 
on for hearing in the Supreme Court of the District of 
Columbia, on Friday, September 26, 1930, atj 10 o’clock 
A. M., or as soon thereafter as counsel can be heard. 

DWIGHT E. RORER, 

CYRIL S. LAWRENCE, 

Attorneys for Plaintiff. 

i 

Receipt of a copy of the foregoing motion! and notice 
and affidavit accompanying the same is hereby acknowl¬ 
edged this 22nd day of September, A. D. 1930. j 

RICHARD L. MERRICK, 

Attorney for Defendant. 

Affidavit Supporting Motion for Allowance of Costs and 

Counsel Fees, £c. 

* * # * * * ! * 

| 

District of Columbia, ss : 


Dwight E. Rorer, being first duly sworn according to law 
on oath deposes and says that he is one of the attorneys 

3—5552a 
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of record for the plaintiff in the above entitled cause, and 
as such he signed the September 10, 1930 Notice Of Taking 
of Despositions de bene esse on September 20, 1930, on 
behalf of defendant, at 10 o’clock A. M., before a duly 
qualified Notary Public at the Robson-Pritchard Building, 
Huntington, West Virginia. 

In response to said notice affiant and the plaintiff pro¬ 
ceeded to the city of Huntington, West Virginia on Septem¬ 
ber 18,1930 and on September 20,1930 at the time and place 
stated in the said notice, affiant and the plaintiff 
40 appeared prepared to proceed with the said deposi¬ 
tions. Defendant’s counsel appeared, as did all of 
the witnesses named in the said notice, and thereupon 
counsel for the defendant announced that he did not desire 
to take any depositions nor to continue the case and that 
the notice be discontinued; accordingly the witnesses were 
discharged under the notice. 

A record to this effect was made in the presence of affiant 
and the plaintiff in compliance with the Code of the District 
of Columbia, Section 1058, and in due course it should be 
received by the Clerk of this Honorable Court through 
United States mail. 

Affiant incurred the following costs: 

Costs. 

Item 1. Railroad Fare, Washington, D. C. to Hunt¬ 
ington, West Virginia and return includ¬ 
ing Pullman—$20.18 each way. $40.36 


Item 2. Hotel . 2.60 

Item 3. Six meals . 12.00 

Item 4. Taxi Cabs. 1.50 

Item 5. Tips . 3.50 


Total . $59.96 

Fee. 

Two days at $50.00 per day. 100.00 

Total. $159.96 


Plaintiff incurred the following costs: 

Item 1. Railroad Fare, Washington, D. C., to Hunt¬ 
ington, West Virginia and return Includ¬ 
ing Pullman—$20.18 each way . $40.36 

DWIGHT E. RORER. 
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; 

Subscribed and sworn to before me this 22”idav of Sep¬ 
tember, A. D. 1930. 

AMY L. FAIRLES^, [seal.] 
Notary j Public. 

My commission expires Sept. 9, 1933. 

41 Affidavit Opposing Motion for -Costs \&c. 

i 

i 

Filed October 1 1930. 

' i 

i 

i 

* # * # * # ! * 

i 

| 

District of Columbia, ss : 

Phillip H. Marcum, being first duly sworn According to 
law on oath deposes and says that he is the defendant, in 
the above entitled cause, has read a copy of tlfe motion of 
counsel for plaintiff and supporting affidavit fpr allowance 
of costs and counsel fees incident to notice of taking deposi¬ 
tions at Huntington, West Virginia, and makes this affida¬ 
vit in opposition to the granting of said motibn. 

He has examined the items set forth in the affidavit of 
Dwight E. Rorer, one of plaintiff’s counsel, apd finds the 
following: 

Item No. 1 correctly states the railroad fare for two 
persons from Washington, D. C., to Huntington, West 
Virginia, and return. 

Item No. 2, Hotel, is correct, as affiant ascertained that 
said Dwight E. Rorer registered at the Frederick Hotel, 
Huntington, W. Va., on the morning of September 19, 1930, 
was assigned to Room No. 341, and returned to Washington 
on the Chesapeake & Ohio train leaving Huntirigton at 6:50 
P. M., September 20, 1930. 

Item No. 3, six meals, is exorbitant, for t|ie following 
reasons: 

Said Dwight E. Rorer and Plaintiff, affiant;is informed 
and believes, left Washington on the 7:50 P. M. train the 
night of September 18, 1930, which train does ; not carry a 
diner. Therefore, he avers they did not have dinner on the 
train the night of September 18, 1930. They probably had 
breakfast in Huntington, W. Va., which jwould make 

42 two meals. He is informed and believbs that said 
Dwight E. Rorer and plaintiff had lunbh with Mrs. 


i 

i 
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Grace Thompson, one of the witnesses named in the notice 
of taking of depositions, on Friday, September 19,1930, for 
which they paid nothing. He is further informed and 
believes that said Dwight E. Rorer and plaintiff had dinner 
on Friday evening, September 19, 1930, at the home of Mrs. 
James A. Hughes in Huntington, West Virginia, for which 
they paid nothing. He is further informed and believes 
that plaintiff stayed at the home of Mrs Grace Thompson 
during her entire visit, and that her meals and lodging there 
cost her nothing. Said Dwight E. Rorer probably had 
breakfast at the Frederick Hotel at an expense of, in 
affiant’s opinion, not more than 85 cents. Affiant is not 
informed as to where said Rorer and x>laintiff had lunch 
on September 20, 1930, but he knows that they could have 
had a verv nice lunch in Huntington for 50 or 75 cents each. 
He further says that the Chesapeake & Ohio Railroad Com¬ 
pany has on its train leaving Huntington at 6:50 P. M., the 
one on which said Rorer and plaintiff returned to Wash¬ 
ington, a dining car, wherein a regular table d’hote dinner 
is served for $1.00 and a reduced portion dinner is served 
for 75 cents. He is, therefore, unable to see how six meals 
at an average price of $2.00 per meal was consumed by said 
Rorer and plaintiff on said trip, and he, therefore, demands 
an itemized list of said meals, if the court shall adjudge that 
said expense be paid by him. 

Item No. 4, Taxi-cabs, seems excessive. The regular 
taxicab rate in Huntington is 25 cents per mile per ride. 
He, therefore, demands an itemized list of taxi fares paid 
by said Rorer, if the Court shall adjudge that said expense 
should be paid by defendant. 

Item No. 5, Tips, $3.50, seems all out of proportion and 
unduly excessive for a person of the means and station in 
life of said Dwight E. Rorer, and he, therefore, 
43 demands an itemized list of said tips, if the Court 
shall adjudge that said expense should be paid by 
defendant. 

Affiant further says that the notice of taking depositions 
at Huntington, West Virginia, was duly served on plain¬ 
tiff’s counsel by affiant’s counsel on September 10,1930, and 
under date of September 11, 1930, said plaintiff’s counsel 
acknowledged such service. He further says that, as shown 
by the duly verified copy of order entered in the Domestic 
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Relations Court of Cabell County, West Virginia on Sep¬ 
tember 3, 1930, hereto annexed, the plaintiff in;this cause 
was represented by counsel, one J. H. Stricklin^, at Hunt¬ 
ington, West Virginia, and there appears no reason why 
the said attorney could not have appeared at the time and 
place of taking said depositions and cross-examined the 
witnesses whose depositions were to be taken, on behalf of 
plaintiff. It would, therefore, appear that thdre was no 
necessity for the said Dwight E. Rorer to go from Wash¬ 
ington, D. C., to Huntington, W. Va., to be present at the 
taking of said depositions, in view of the fact that plain¬ 
tiff already had counsel in Huntington. 

As a further reason for the disallowance of s^id motion, 
affiant respectfully shows unto this Court that he annexes 
hereto an affidavit of Boyd Sharitz, the coipmissioner 
before whom said depositions were to be taken, to which is 
attached the original return of the sheriff of thei Countv of 

° i 

Cabell, State of West Virginia, on a copy of the subpoena 
issued by said Sharitz and served on said witnesses, show¬ 
ing that they were served on September 17,1930.1 Said wit¬ 
nesses were, therefore, under subpoena to appear before 
said commissioner on September 20,1930, at the time of the 
arrival of plaintiff and said Dwight E. Rorer in Huntington 
on the morning of September 19, 1930. Affiant is informed 
and believes and therefore alleges that after their 
44 arrival in Huntington, said Rorer and plaintiff inter¬ 
viewed all of the witnesses subpoenaed I to appear 
and give their depositions in response to the notice hereto¬ 
fore mentioned, and that at the time of their appearance at 
the office of said commissioner said witnessed appeared 
hostile and adverse to defendant, so much so that defend¬ 
ant’s counsel in Huntington refused to proceed with the 
taking of said depositions, believing that their! testimony 
would be of no benefit to defendant but would be detri¬ 
mental to him. That previous to the giving of paid notice 
of taking of depositions, affiant had received from one of 
said witnesses, R. P. Asbury, an attorney of Huntington, 
West Virginia, and son-in-law of Mrs Grace M. Thompson, 
one of the witnesses mentioned in said notice, a three and 
one-half page letter setting forth in detail tlfe financial 
transactions between said Mrs. Grace M. Thompson and 
plaintiff herein and the property transfers between this 
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affiant and said plaintiff, and that he desired to take the 
deposition of said witness in this cause because he believes 
that his testimony is material to the issues to be decided 
by this court, and that thereafter he also received another 
letter from said R. P. Asbury wherein he stated “It will 
be quite agreeable if you desire to take my deposition in 
the case that has been brought against you.” That affiant 

o o w 

has know said R. P. Asburv for a number of vears and in 

* •/ 

the past has always found him extremely friendly and 
courteous and he knows of no reason why he should be 
hostile to defendant, except as a result of the visit of plain¬ 
tiff and said Rorer and their interview with him. That 
affiant hereto annexes an affidavit executed by said R. P. As- 
bury on September 24, 1930, stating that said Rorer and 
plaintiff interviewed him on the morning of September 19, 
1930, and discussed the said financial and property 
45 affairs with him about which he was to be examined 
as a witness before said commissioner on September 
20, 1930. Affiant further savs that he desired the testimonv 

7 « t/ 

of said Asbury and said Mrs. Thompson relative to said 
financial and property matters, as he believed it to be mate¬ 
rial and relevant to the issues involved in this proceeding. 

With respect to the said Mrs. Grace M. Thompson, affi¬ 
ant says that following the refusal of said witnesses to 
testify in his behalf before said commissioner, as aforesaid, 
affiant went to Huntington, West Virginia, leaving Wash¬ 
ington on the night of September 23, 1930, and arriving 
there the morning of September 24, 1930. That he inter¬ 
viewed one Cornett Cobbs, an employee of a hotel in Hunt¬ 
ington, and was advised by him that t lie said Cobbs for¬ 
merly was employed during 1927,1928 and a part of 1929 by 
one Dr. A. S. Jones, who maintained a country house in 
Ohio across the Ohio River from Huntington, which he 
uses partially as a summer residence and as a place where 
he gives parties and entertains friends. That during the 
time he, Cobbs, worked for Dr. Jones, the said Dr. Jones 
had entertained at his said house the said Mrs. Grace M. 
Thompson, plaintiff herein, and one Mont Davidson, a , 
married man who acted as an escort for plaintiff, where { 
the evenings were spent in drinking and dancing. Defend- \ 
ant is further informed and believes that on Thursday 
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evening, September 25, 1930, the said Mrs! Thompson’s 
son made the remark in the presence of others that his 
mother, meaning the said Mrs. Thompson, and Maria, mean¬ 
ing plaintiff herein, had fixed things so that Mr. Marcnm 
was blocked at every turn. Affiant is further! informed and 
believes that after the service of the notice of taking of said 
depositions on plaintiff’s counsel, as aforesaid, plaintiff 
called said R. P. Asburv on the long distance telephone and 
asked him to represent her as counsel ip the taking of 
46 said depositions, although at that time plaintiff was 
represented in Huntington by said Attorney Strick- 
ling, as aforesaid. Said Asburv refused to serve as plain¬ 
tiff’s attorney. Affiant is further informed and believes that 
said Mrs. Grace M. Thompson stated that she wished this 
thing, meaning the; litigation between plaintiff and defend¬ 
ant, was over, as she was worried sick overj it. Affiant is 
further informed and believes that said Mrs. Thompson 
told affiant’s counsel on the morning of September 20,1930, 
the day her deposition was to have been taken, that she knew 
nothing about Mrs. Maria S. Marcum, plaintiff herein, 
except that while she was in her house she had conducted 
herself as a lady, although the said Mrs. Thompson had pre¬ 
viously stated that she had told plaintiff herein that unless 
Mont Davidson quit coming to her residence to see plain¬ 
tiff, plaintiff would have to leave there, as she, Mrs. Thomp¬ 
son, was a widow and could not afford to have the reputa¬ 
tion of her home ruined. Said remarks werp ; made to plain¬ 
tiff about the year 1928, at which time plaintiff was staying 
at said Mrs. Thompson’s residence, and had been there dur¬ 
ing quite a large part of that year. Affiant further says that 
on two occasions plaintiff told him that Mrs.! Thompson had 
insulted her, had called her vile names, and liad ordered her 
to leave her house. 

That affiant sets forth the foregoing facts to show that 
the demeanor of said witnesses, R. P. Asburv and Mrs. 
Grace M. Thompson, changed after the visit of plaintiff 
and said Rorer to Huntington and their interviews and con¬ 
ferences with them, and that in his opinion said change in 
demeanor was caused by the conduct of plaintiff and said 
Rorer and what they said or did to said witnesses. 

That he is informed and believes that thei conduct of said 
Rorer and plaintiff in interviewing said witnesses while they 


i 

I 
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were under subpoena was highly improper, and that 

47 the same constitutes improper conduct on the part 
of said Rorer and plaintiff. He further says that he 

can account for the change in the demeanor of said wit¬ 
nesses only by the conclusion that plaintiff and said Rorer, 
or one of them, threatened to expose the said Mrs. Thomp¬ 
son if she testified adversely to plaintiff’s interests, or that 
plaintiff, who is indebted to said Mrs. Thompson in the sum 
of about $2,000.00 or more, promised to discharge said in¬ 
debtedness if said Mrs. Thompson refrained from testify¬ 
ing, and that he is informed and believes that that is what 
plaintiff did. 

Affiant sets forth the foregoing facts in order to fully 
apprise this Court of the situation with respect to the pro¬ 
posed taking of depositions at Huntington, West Virginia, 
and to inform the Court as to what plaintiff and said Rorer 
did on their said visit, which resulted in irreparable damage 
to the rights of this defendant, and he does not, therefore, 
feel that this Court should require him to pay the expenses 
incident to said trip and to pay to plaintiff’s attorney a 
counsel fee for going to Huntington, as set forth in his affi¬ 
davit filed herein. 

Affiant is still investigating said visit of plaintiff and 
said Rorer to Huntington, as aforesaid, and if further infor¬ 
mation relative thereto is obtained, will advise this Court 
thereof. That the information set forth in this affidavit 
with respect to what occurred on said visit of plaintiff and 
said Rorer, as aforesaid, was obtained by affiant on Sep¬ 
tember 23, and 24, 1930, and was communicated to affiant’s 
attorney upon his return to Washington on September 26, 
1930, but due to the fact that said attornev was engaged in 
writing a brief, it was not possible for him to present said 
information to this Court sooner. 

PHILIP H. MARCUM. 

Subscribed and sworn to before me this 30th day of Sep¬ 
tember, A. D. 1930. 

[seat,.] i URSULA B. LEES, 

Notary Public , D. C. 

My commission expires Feb. 18, 1932. 

48 At a regular term of the Domestic Relations 
Court, continued and held in and for the County of 
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Cabell, State of West Virginia, at the Court House thereof, 
on the 2nd day of September, 1930, the following order was 
made and entered, to-wit: 

j 

In Chancery. 

: 

j 

Philip H. Marcum j 
vs. 

i 

j 

Marie S. Marcum. 

i 

i 

On this 3rd day of Sept., 1930 came the plaintiff by his 
attorney and the defendant by her attorney and thereupon 
the defendant by her attorney moved thej Court for an 
order requiring the plaintiff to pay her said alimony to 
enable her to defend her suit, which motidn the plaintiff 
by his counsel resisted because the defendant had not 
served motion on the plaintiff of her intension of making 
said motion. 

The Court having considered the motion is of the opinion 
that this cause now being matured for hearing on the part 


of the plaintiff and being matured for trial 
part of plaintiff’s motion that notice is not 


It is, therefore adjudged, ordered and decreed that the 
plaintiff do pay to the defendant the sum of $50.00 to be 
used by her in the defense of this suit—said payment to be 
made to her attorney, J. H. Strickling. 


on this day as 
required. 


A true copy. 
Teste: 
[seal.] 


G. R. SEAjMONDS, 
Clark of the Circuit Court and ex- 
Officio Clerk of the Domestic Re¬ 
lations Court of Cabell County , 
West Virginia. 


49 State of West Virginia, | 

County of Cab ell, set: 

I, Thos. R. Shepherd, Judge of the Sixth Judicial District 
of West Virginia, do hereby certify that;the Hon. G. R. 
Seamonds is the duly elected and qualified Clerk of the 
Circuit Court, and as such Clerk is the Ex-Officio Clerk of 
the Domestic Relations Court, a Court of record in and for 
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the County and State aforesaid, and that he is the keeper 
of and has the power to make and certify the records and 
papers of said Domestic Relations Court. 

I further certify that I am familiar with, and that the 
signature appended to the foregoing certificate, is the true 
and genuine signature of the said Hon. G. R. Seamonds. 

Given under my hand and official seal this 25th day of 
September, 1930, in the 68th year of the State, at Hunting- 
ton, West Virginia. 

Teste: 

[seal.] ' THOS. R. SHEPHERD, 

Judge of the Sixth Judicial 

District of West Virginia. 


State of West Virginia, 

County of Cabell , set: 

I, G. R. Seamonds, Clerk of the Circuit Court and as 
such Clerk, Ex-Officio Clerk of the Domestic Relations 
Court, a Court of record in and for the County and State 
aforesaid, do hereby certify that the Hon. Thos. R. Shep¬ 
herd is the duly elected and qualified Judge of the Sixth 
Judicial District of West Virginia, and that the County of 
Cabell, West Virginia, is a part of the said Sixtlr Judicial 
District of West Virginia. 

I further certify that I am familiar with the hand- 
50 writing of the said Hon. Thos. R. Shepherd and that 
the signature appended to the foregoing certificate is 
the genuine signature of the said Hon. Thos. R. Shepherd. 

Given under my hand and official seal this 25th day of 
September, 1930, in the 68th year of the State, at Hunting- 
ton, West Virginia. 

Teste: 

[seal.] G. R. SEAMONDS, 

Clerk of the Circuit Court and ex- 
Officio Clerk of the Domestic Re¬ 
lations Court of Cabell County , 
West Virginia. 


State of West Virginia, 

County of Cabell , To-wit: 

I, R. P. Asbury, of Huntington, West Virginia, being 
first duly sworn upon oath depose and say as follows: That 
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I am a practicing attorney at Huntington, West Virginia, 
and during the year 1928 prepared certain deeds of con¬ 
veyance from P. H. Marcum to his wife, Maiiie S. Marcum, 
at the same time I also prepared a declaration of trust; 
these instruments had to do, and related to certain prop¬ 
erty both improved and unimproved, lying and being in 
Marcum Addition to the city of Huntington.! On or about 
the 17th day of September, 1930, I was served by one of 
the Deputy Sheriffs of Cabell County, West .Virginia, with 
a summons to appear at the office of Perry & Perry, in the 
Robson-Prichard Building, city of Huntington, Cabell 
County, West Virginia, at 10:00 o’clock on Saturday, Sep¬ 
tember 20, 1930, and there to give testimony in behalf of 
P. H. Marcum in a certain cause pending ih the Supreme 
Court of the District of Columbia, in which Marie S. Mar¬ 
cum was plaintiff and the said P. H^ Marcum was 
51 the defendant. On the morning of September 19, 
1930, about 11:00 o’clock of that day, Mrs. Marie S. 
Marcum and her attorney, Mr. Dwight E. Roher, of Wash¬ 
ington, D. C., appeared at my office and requested an inter¬ 
view. I acceded to their request and for a period of about 
an hour they sat in my office and discussed with me the 
property and interest in property which P. H. Marcum 
conveyed to Marie S. Marcum as heretofore; mentioned, its 
value, the encumbrances thereon, and disposition of same. 
I presume that had I been sworn and asked to testify ac¬ 
cording to the notice served on me on behajlf of Mr. Mar¬ 
cum that I would have been questioned and would have 
testified on the same facts that were discussed with me bv 
Mrs. Marcum and her attorney, Mr. Dwight- E. Roher, in 
mv office on the occasion heretofore mentioned. 

R. P. ASBURY. 

i 

Taken, subscribed and sworn to before! me, a Notary 
Public, in and for the County of Cabell and State of West 
Virginia, bv R. P. Asbury, this 24 day of September, 1930. 
[seal.] A. M. FOOSE, 

Nptary Public . 

My commission expires June 1, 1933. 

i 

State of West Virginia, 

* m I 

County of Cabell, To-wit: ; 

Personally appeared before me the undersigned author¬ 
ity, a Notary Public in and for the County and State afore- 
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said, ill the City of Huntington, therein, on this the 24th 
day of September, 1930, Boyd Sharitz, who, being by me 
first duly sworn, on his oath states that he is the same 
Boyd Sharitz, Notary Public, before whom notice was 
given to take the depositions at the office of Perry & Perry 
in the Robson-Prichard Building, in said City, County and 
State, on Saturday, September 20th, 1930, at ten 
52 o’clock, A. M., to be used in behalf of the defendant 
in the cause pending in the Supreme Court of the 
District of Columbia, being Equity if 50,242, styled, Maria 
S. Marcum vs. Phillip H. Marcum; and that the witnesses, 
R. P. Asbury, Mrs. Grace M. Thompson and P. D. (Jack) 
Davis, were duly subpoenaed to appear before said Notary 
Public, to give testimony in said cause, and that the orig¬ 
inal of said notice showing service thereof on the said wit¬ 
nesses made by the Sheriff of Cabell County is attached 
hereto. 

This deponent further states that he appeared at the 
time and place set for the taking of the said depositions 
and upon entering the offices of said Perry & Perry was 
told to go to the back room, passing through two office 
rooms, where the attorneys and witnesses were gathered; 
and that upon entering the said 44 back room” this deponent 
found therein Mr. J. H. Strickling and Mr. Dwight E. 
Rorer, attorneys for the plaintiff, and Mrs. Maria S. Mar¬ 
cum and deponent was informed that Mr. P. D. (Jack) 
Davis had been there but had left, but the said Davis re¬ 
turned to the offices in about half an hour, and later Mrs. 
Grace M. Thompson and Mr. R. P. Asbury entered the 
room. 

And deponent further says that Mr. J. W. Perry, at¬ 
torney for the defendant, who had been absent from the 
office, appeared about fifteen minutes after eleven o’clock. 

BOYD SHARITZ. 

Taken, subscribed and sworn to before me this 24th day 
of September, 1930. 

[seal.] J. W. PERRY, 

Notary Public, Cabell County, West Virginia. 

My commission expires Dec. 6, 1939. 



PHILIP H. MARCUM VS. MARIA S. MARCUM. 45 

53 To the Sheriff of Cabell County, West Virginia: 

You are hereby commanded in the name :of the State of 
West Virginia to summon R. P. Asburv, Mrs. Grace M. 
Thompson, and P. D. (Jack) Davis, 

To appear before the undersigned Boyd iSharitz, A No¬ 
tary Public in and for the County of Cabdll and State of 
West Virginia, at the office of Perry & Perry, in the Rob¬ 
son Prichard Building, City of Huntington,! Cabell County, 
West Virginia, on Saturday, September |20th, at 10:00 
o’clock A. M., to give testimony in behalf of the defendant 
in the cause of Maria S. Marcum vs. Phillip H. Marcum, 
pending in the Supreme Court of the District of Columbia, 
being Equity No. 50,242'. 

Given under my hand this the 15th day! of September, 
1930. * ! 

BOYD SHARITZ, 

Notary Public , Cabell County, West Virginia. 

i 

i 

(Endorsed.) 

State of West Virginia, 

County of Cabell , To wit: j 

i 

Executed the within summons on P. D. (Jack) Davis 
by posting a true copy on the front door of his residence 
he not being found nor any member of his family, at his 
usual place of abode. In my Bailiwick this ft7 day of Sept., 
1930. * ! 

F. H. TYREE, 

Sheriff, 

By B. G. DIJNKLE, 

Deputy. 

State of West Virginia, 

County of Cabell, To wit: 

i 

Executed the within summons by delivering an office copy 
thereof to the within named R. P. Asbhry and Grace 
Thompson in mv Bailiwick this 17 dav of Sept., 1930. 

F/H. TYREE, 

Sheriff, 

By B. G. DtTNKLE, 

Deputy. 


i 
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54 Motion for Continuance. 

Filed October 1, 1930. 

m * # * * * • 

Now comes the above named defendant, Phillip H. Mar¬ 
cum, by his attorney, Richard L. Merrick, and moves the 
Court for an order continuing the above entitled cause for 
final hearing until such time as the depositions of five wit¬ 
nesses residing at Huntington, West Virginia, may be taken 
and returned to this Court. That as grounds for this mo¬ 
tion, defendant refers to the affidavit hereto annexed and 
his affidavit filed herein in opposition to plaintiff’s motion 
for allowance of expenses and attorneys fees incident to a 
trip by plaintiff and counsel to Huntington, West Virginia, 
and asks that said affidavits and the papers filed therewith 
be considered and read in connection herewith and in sup¬ 
port hereof. 

EICHAED L. MEEEICK, 

Attorney for Defendant. 

Notice of Hearing of Motion. 

To Dwight E. Rorer, Esq., and 

Cyril S. Lawrence, Esq., 

Southern Building, 

Washington, D. C., 

Attorneys for Plaintiff: 

Please take notice that the aforegoing motion will be for 
hearing in the Supreme Court of the District of Columbia, 
Equity Division, on Wednesday, October 1, 1930, at 9:30 
A. M., or as soon thereafter as counsel can be heard. 

RICHARD L. MERRICK, 

Attorney for Defendant. 

55 Affidavit Supporting Motion for Continuance. 

#*#*#** 


District of Columbia, ss: 

Phillip H. Marcum, being first duly sworn according to 
law, on oath deposes and says that he is the defendant in 
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i 

i 

the above entitled cause, and that his counfeel has filed a 
motion herein for a continuance to enable him to take the 
depositions on behalf of defendant of five fitnesses resid¬ 
ing at Huntington, West Virginia, whose names are as 
follows: Mrs. Corinee Davidson, Mrs. Edith Mackav, Miss 
Nellie Johnson, Cornett Cobbs, Paul D. Davife. 

That affiant ascertained the names and addresses of said 
witnesses and the fact that they would testifv to facts 
believed by him to be pertinent and material to the issues 
involved in this cause on his last visit to Huntington, West 
Virginia, on September 24, and 25, 1930, and that he did 
not theretofore know that said witnesses would testifv to 
said facts, except as to witness Paul D. Davife, who was one 
of the persons whose depositions defendant desired to take 
on September 20, 1930, as shown by his affidavit filed herein 
in opposition to the allowance of expenses and fees to plain¬ 
tiff incident to a trip of herself and counsel to said city of 
Huntington. That on September 29, 1930, counsel for 
plaintiff was served by counsel for defendaiit with a notice 
of the taking of the depositions of the witnesses herein¬ 
above named on October 6, 1930, and that affiant desires a 
continuance of this cause until such time as said deposi¬ 
tions are returned to this Court. 

PHILIP H. MARCUM. 

Subscribed and sworn to before me this 30th day of Sep¬ 
tember, A. D. 1930. 

URSULA B. LEES, [seal.] 
Notary Public, D. C. 

My commission expires Feb. 18, 1932. j 
56 Motion to Dissolve Restraining Order . 

Filed October 1, 1930. 

' i 

i 

# * * * # 4 > # 

i 

i 

Now comes Phillip H. Marcum, the above named defend¬ 
ant, by his attorney, Richard L. Merrick, and moves the 
Court for an order dissolving the restraining order passed 
herein on the 4th day of September, A. P. 1930, on the 
grounds and for the reasons that, as shown by the certified 
copy of decree entered in the Domestic Relations Court of 


i 
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Cabell County, State of West Virginia, dated September 
3, 1930, attached to and tiled with defendant’s affidavit op¬ 
posing allowance of motion for costs and counsel fees rela¬ 
tive to notice to take depositions, the plaintiff herein has 
appeared in the suit now pending in said court of West Vir¬ 
ginia by counsel and is defending the same, for which rea¬ 
son there appears to be no further necessity or grounds 
for the said injunction. 

RICHARD L. MERRICK, 

1 Attorney for Defendant. 

Notice of Hearing of Motion. 

To Dwight F. Rorer, Esq., and 
C. S. Lawrence, Esq., 

Southern Bldg., 

Washington, D. C. : 

Please take notice that the aforegoing motion to dissolve 
restraining order will be for hearing in the Supreme Court 
of the District of Columbia before Honorable Jesse C. Ad¬ 
kins, Justice, on the 1st day of October, 1930, at 9:30 A. M., 
or as soon thereafter as counsel can be heard. 

RICHARD L. MERRICK, 

Attorney for Defendant. 

57 Motion for Leave to Amend Ansiver to Bill of 

Complaint. 

Filed October 3, 1930. 
**##### 


Now comes the defendant, Phillip H. Marcum, by his at¬ 
torney, Richard L. Merrick, and moves the Court for leave 
to amend his answer to plaintiff’s bill of complaint as 
shown by the annexed copy of proposed amendments, upon 
the grounds and for the reasons therein shown, and upon 
the further grounds that said proposed amendments are 
deemed to be vital and material to the rights of defendant 
herein. As grounds for the lateness of this motion, defend¬ 
ant refers specifically to his affidavit filed herein on Octo¬ 
ber 1,1930, setting forth the circumstances and events lead¬ 
ing up to the discovery of such evidence and showing that 
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defendant, did not know that such evidence was in existence 
until on or about the 25th day of September,! 1930, and his 
counsel was not fully informed thereof until j Sunday, Sep¬ 
tember 28,1930, and for the further ground for the lateness^ 
of this motion, defendant says that it was alnd still is the 
view of his counsel that such evidence as is required to sup¬ 
port the allegations of said proposed amendments is compe¬ 
tent and admissible in opposition to the testimony of plain¬ 
tiff that she always has been a true and dutiful wife to de¬ 
fendant. 

RICHARD L. MERRICK, 

Attorney /oH Defendant. 

58 Amendments to Answer to Bill of Complaint. 

Filed October 3, 1930. j 

I 

***** * * 


With leave of the court first had and obtained, defendant 
amends his answer herein to plaintiff’s bill of complaint by 
adding thereto two new paragraphs, numbered 22 and 23, as 
follows: | 

22. At divers times during the years 1927,11928 and 1929, 
the exact dates being to defendant unknown, the plaintiff 
herein, at the City of Huntington, West Virginia, and at a 
residence across the Ohio River from said City of Hunting- 
ton in the State of Ohio, the plaintiff herein attended dances 
and drinking parties with one Mont DavkUon, a married 
man residing in the said City of Huntington, and that she 
went to and from said dances and drinking parties with 
said Davidson alone in his automobile at late hours of the 
night, and that the said plaintiff during said times and on 
numerous other occasions hugged and kissed* the said Mont 
Davidson and in turn was hugged and kissed by the said 
Davidson. 

23. That the said conduct with said Davidsbn was without 
the knowledge or consent, privity or procurement of de¬ 
fendant herein. 

PHILIP H. MARCUM, 

Defendant. 


RICHARD L. MERRICK, 

Attorney for Defendant. 

4—5552a j 

i 

j 

i 
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District of Columbia, ss : 

Philip H. Marcum, being first duly sworn according to 
law on oath deposes and says that he has read the fore¬ 
going amendments to his answer herein by him subscribed, 
and knows the contents thereof; and that the same are true, 
to the best of his information and belief. 

PHILIP H. MARCUM, 

Defendant. 

Subscribed and sworn to before me this 2nd day of Octo¬ 
ber, A. D. 1930. 

URSULA B. LEES, [seal.] 

October 3, 1930. Notary Public, D. C. 

Let this be filed. 

JESSE C. ADKINS, 

Justice. 

59 Particulars with Reference to Evidence, &c. 

Filed October 6, 1930. 

October 6, 1930. 

In accordance with the suggestion of the Court, the de¬ 
fendant in the above entitled cause hereby makes the fol- 
lowing resume of the testimony of witnesses whose deposi¬ 
tions he proposes to take at Huntington, West Virginia. 

Mrs. Corinne Davidson, will testify that: 

She is the wife of A. H. (Mont) Davidson, lives at 522 
Sixth Street, Huntington, West Virginia, is now living 
separate and apart from her said husband, and that of her 
marriage to said Davidson three children were born, all of 
whom are now living and residing with her at the above 
address. 

That she met Mrs. Maria S. Marcum during the summer 
of 1927 at Huntington, West Virginia; on numerous oc¬ 
casions Mrs. Marcum was a guest at her home during that 
year; she noticed a warm friendship had arisen between 
Mrs. Marcum and her husband, and that from the year 1927 
up to about March 31, 1928, she observed the conduct and 
actions of the said Mrs. Marcum and her husband, and at 
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I 

times thev have been more than friendly, as at various times 
witness, in her own home, came upon Mrs. Marcum and her 
husband engaged in an amorous embrace, each kissing and 
hugging the other; on one occasion when said Davidson was 
ill pretending to have a severe headache, said Mrs. Marcum 
stayed up all night applying cold cloths and rubbing his 
head; that on many occasions during said period Mrs. Mar¬ 
cum would leave the home of witness, ostensibly to go — the 
First Christian Church, where said Mont Davidson is a 
soloist in the choir, and, although the church Services were 
over about nine or nine-thirty at night, her husband and 
said Mrs. Marcum frequently remained out until 
60 eleven and eleven-thirty P. M., returning together. 

That while said Mrs. Marcum was i living at the 
home of Mrs. Grace M. Thompson in Huntington, West Vir¬ 
ginia, her husband, the said Mont Davidson!, was a daily 
caller on the said Mrs. Marcum, and on one occasion when 
witness had driven to the home of Mrs. Grace M. Thompson 
looking for her husband, the said Mont Davicjson, she over¬ 
heard a conversation between Mrs. Thompson said Mont 
Davidson and Mrs. Marcum, wherein said Mlrs. Thompson 
told Mrs. Marcum and said Davidson that they could no 
longer meet at her home, as she, Mrs. Thompson, was a 
widow and did not want the reputation of hei^ home ruined; 
that thereafter said Mont Davidson and said: Mrs. Marcum 
transferred the scenes of their attentions to each other 
to the home of said Mont Davidson’s father and mother, 
and that said Mrs. Marcum would go to thjj home of the 
said father and mother of Mont Davidson! ostensiblv to 
visit a sister of said Mont Davidson, and j invariably on 
these occasions said Mont Davidson would find an excuse 
to be present and to be with said Mrs. Mardum. 

That on the Friday next preceding Eastjer Sunday of 
1928 the said Mrs. Marcum came to her home in Hunting- 
ton to see said Mont Davidson and the two retired to a room 
on the second floor and there engaged in a violent quarrel; 
witness does not know what the quarrel was-about, but she 
heard the door of the room open and liear^l her husband 

say to said Mrs. Marcum “Get out of here; G- D- 

you. You don’t know anything. Get out of this house.” 

That said Mrs. Marcum then came down the stairs, and 
ordered a taxi, but before the taxi arrived she turned to 
witness and said “Cancel my taxi call. I have something 


i 
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further to say to Mont.” Thereupon she went upstairs and 
re-engaged in the quarrel with the husband of witness, and 
finally said Davidson came down the back stairs and 

V 

61 went out of the house the back way. Thereupon said 
Mrs. Marcum left, but returned later in the same eve¬ 
ning looking for the husband of witness. Not finding him at 
home, she went away, and returned on Saturday, the next 
day, and again renewed the quarrel with said Davidson; 
that said quarrel continued throughout Saturday until Sat¬ 
urday night, when said Davidson called witness upstairs 
and said to her ‘ 4 Whatever you do, don’t drink anything 
that Maria offers you.” Witness went down stairs and was 
sitting in the dining room and that Mrs. Marcum came 
into the room and said “We’re both shot to pieces, but you 
are in a worse condition than I am. I have about enough 
for one drink and you need it worse than I do, so you take 
it.” With that she produced a small flask from her hand¬ 
bag, went to the kitchen and returned with two glasses, 
one of which contained water. Mrs. Marcum then poured 
the contents of the flask in one of the glasses and handed 
it to witness, but she told Mrs. Marcum she did not want 
anything to drink. Mrs. Marcum then picked up the glass, 
poured the contents back into the flask and walked out and 
secreted the flask in a riding hat, which was hanging in the 
vestibule of witness’ residence: Witness called her young¬ 
est daughter, Mary, and instructed her to look in the hat 
as soon as she got a chance and take whatever she found 
there over to the Guthrie Hospital and ask Dr. Guthrie 
to make an analysis of its contents, but the said Mrs. Mar- 
cum removed the same before anyone had an opportunity 
to have the analysis made. The said Mrs. Marcum went 
upstairs and locked herself in a room and witness did not 
again see her until the following morning, when she came 
to the door of witness’ room and informed her that she 
was leaving the house. Sunday morning said Mrs. Marcum 
returned to the house looking for the husband of witness, 
who, being apprehensive of what Mrs. Marcum intended 

to do, asked witness to get the family car and drive 

62 him to church where he was to sing, which witness 
did. Upon going to the garage to get the car, Mrs. 

Marcum followed both the witness and her husband into 
the garage and attempted to renew the quarrel with the 
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latter, but witness and her husband got in the automobile 
and drove away. j 

Nellie Johnson will testify: 

That she was employed as a servant in thejhome of Mrs. 
Corinne Davidson and her husband Mont Dayidson during 
the period from 1927 to about March 31, 1928, and that 
during said period she opened the door to a ijoom occupied 
by Mrs. Marcum and saw her lying in bed: in her night 
clothes and Mont Davidson, either in pajamas or a silk 
dressing gown, sitting on the side of the bled; that said 
Mrs. Marcum and Mont Davidson had their; arms around 
each other and were hugging and kissing eacrh other. 

Mrs. Edith Mackay will testify: 

That on numerous occasions during the period between 


1927 and March 31, 1928, while Mrs. Marcunji was staying 
at the residence of Mrs. Corinne Davidson land her hus¬ 
band, Mont Davidson, witness saw Mrs. Marcum and said 
Mont Davidson embrace each other, and also s|aw Mrs. Mar¬ 
cum sitting on Mont Davidson’s lap and has seen him fon¬ 
dle her repeatedly. 

Cornett Cobbs will testify: j 

That he was employed by Dr. A. S. Jones of Hunting- 
ton, West Virginia, during 1927, 1928, and part of 1929, 
and that the said Dr. Jones maintains a summer residence 
across the Ohio River from Huntington, West Virginia, in 
the State of Ohio, which he used during said iperiod partly 
for a place to entertain his friends; that whilb so employed 
by said Dr. Jones witness on many occasiohs worked at 
said residence and stayed there over night; on several 
of such occasions Dr. Jones was accompanied by a lady 
friend and they in turn were accompanied by Mrs. 
63 Maria S. Marcum and Mr. Mont Davidson; that on 
these occasions the evenings would j be spent in 
drinking and dancing, and otherwise having a hilarious 
time, and sometimes they would remain all night, and that 
the husband of said Mrs. Marcum was not present. 

RICHARD L. MERjRICK, 

Attorney for Defendant. 


Plaintiff’s Motion for Costs. 

Filed October 11, 1930. j 

* * # * * * | # 

I 

Comes now the plaintiff, Maria S. Marcum, by and 
through her attorneys of record, Dwight B. Rorer and 
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Cyril S. Lawrence, and moves the Court that she be allowed 
One Hundred and Fifty ($150.00) dollars costs, payable in 
advance, not less than five days before the taking of any 
depositions de bene esse on behalf of the defendant, in con¬ 
nection with the new matter alleged in the Amended An¬ 
swer, heretofore filed herein. 

She further moves the Court that unless and until such 
sum is paid to her in advance, under the conditions stated, 
then in that event the said depositions de bene esse shall 
not be taken, and the new matter as alleged in the Amended 
Answer shall be stricken from the record of this case. 

She further moves the Court that the testimony of the 
witnesses by deposition de bene esse be limited to those 
matters as Contained in the statement of what the four 

witnesses will test if v to as filed bv counsel for the de- 

•/ •/ 

fendant herein and none other. 

DWIGHT E. RORER, 

' CYRIL S. LAWRENCE, 

Attorneys for Plaintiff. 

64 Depositions of Nellie Johnson, Mrs. Edith Mac- 

kay and Cornet Cobbs. 

Filed October 11, 1930. 

Notice of Taking of Depositions. 

##*«<### 

September 29, 1930. 

To Dwight E. Rorer, Esq., and 
Cyril S. Lawrence, Esq., 

Southern Building, 

Washington, D. C., 

Attorneys for Plaintiff: 

Please take notice that on Monday, October 6, 1930, at 
10 o’clock A. M., before Boyd Sharitz, Esquire, a Notary 
Public duly qualified, whose address is Robson-Prit chard 
Building, Huntington, West Virginia, I will take, on behalf 
of the defendant in the above entitled cause, at the office 
of Perrv & Perrv, Attorneys at Law, Robson-Pritchard 
Building, Huntington, West Virginia, the depositions de 
bene esse of the following named witnesses whose ad¬ 
dresses are as given below: 
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Mrs. Corinne Davidson, 522 Sixth St.,! Huntington, 
W. Va. | 

Mrs. Edith Mackay, 522 Sixtli St., Huntington, W. Va. 

Miss Nellie Johnson, 522 Sixth St., Huntington, W. Va. 

Cornett Cobbs, 810 Seventh Avenue, Huntington, W. Va. 

Paul D. Davis, whose last known address is 515 15th St., 
Huntington, W. Va. 

The reason for the taking of said depositions de bene 
esse is that said witnesses are non-residents of the District 
of Columbia. 

RICHARD L. MERRICK, 

Attorney for ! Defendant. 

\ 

Copy of the foregoing notice served on the above named 
counsel for plaintiff by depositing the sameiin the United 
States Mail, postage prepaid, this 29th day pf September, 
A.D. 1930, duly addressed to said attorneys las above. 

RICHARD L. MERRICK, 

Attorney for Defendant. 


65 


Certificate as to Taking of Depositions. 




State of West Virginia, 

County of Cabell , ss: 

Pursuant to notice, dated September 29, 1930, and served 
September 29, 1930, given by counsel for! defendant to 
counsel for plaintiff, as evidenced by their signatures ap¬ 
pended thereto, which notice is herewith returned, I pro¬ 
ceeded to take the depositions of Mrs. Edith Mackay, 522 
6th Street, Huntington, West Va.; Miss Nellie Johnson, 
522 Sixth Street, Huntington, West Va.; Cornett Cobbs, 
810 Seventh Avenue, Huntington, West Va. I 

I further certify that I am a Notary Public, within and 
for the Countv of Cabell, State of West Virginia, dulv 
commissioned and qualified and authorized 
oaths and to take and certify depositions, a 
cause pending in the Supreme Court of the District of 
Columbia, wherein Maria S. Marcum is plaintiff and Phillip 
H. Marcum is defendant, said cause being in equity Num¬ 
ber 50,242, I was attended in the office of John W. Perry, 
Attorney at Law, in the Robson-Prichard Building in the 


to administer 
ind that in the 


i 
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City of Huntington, County of Cabell, State of West Vir¬ 
ginia, on Monday, October 6th, 1930, at 10 o’clock A. M. 
and that said depositions were adjourned until 1:30 P. M. 
on said date, at the same place, by counsel for the defend¬ 
ant, Perry & Perry, and no one present representing the 
plaintiff, and by Miss Nellie Johnson, Mrs. Edith Mackay 
and Cornett Cobbs, the witnesses named in the accompany¬ 
ing notice to take depositions; that said witnesses being of 
sound mind and lawful age, were by me duly cautioned and 
sworn to testify to the truth, the whole truth and nothing 
but the truth in said cause, and thereupon they tes- 
66 tified as appears in the following depositions; that 
said depositions were taken down by Austin M. 
Sikes, Official Court Reporter of the Circuit court of Cabell 
county, West Virginia, who was duly sworn by me a per¬ 
son skilled in writing shorthand, and were later tran¬ 
scribed on the typewriter, and the following is a full, true 
and correct transcript of the evidence given by said 
witnesses. 

I further certify that the reason for taking said deposi¬ 
tions was and is that the testimony of said deponents are 
residents of the state of West Virginia and live and reside 
outside of the District of Columbia where said cause is 
appointed to be tried. 

I further certifv that 1 am neither counsel nor attornev 

• • 

for either of the parties to said cause, nor interested in 
the event thereof, and that it being impracticable for me 
to deliver said depositions with my own hand, I have re¬ 
tained the same for the purpose of having them sealed 
up and delivered and speedily and safely transmitted to 
the said Court for which they were taken, as by law 
provided. 

Witness my hand and seal as such Notary Public, at the 
City of Huntington, County of Cabell, State of West Vir¬ 
ginia, this 10th dav of October, 1930. 

[seal.] : B. C. SHAR1TZ, 

Notary Public in and for the County 

of Cabell , State of West Virginia. 

My commission expires on the 18 day of April, 1931. 

The depositions of said witnesses are as follows: 

Miss Nellie Johnson, being first duly sworn, testified as 
follows: 
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Direct examination. 

By Mr. J. W. Perry: j 

Q. Your name is Nellie Johnson? A. Yes, sir. 

67 Q. How old are you? A. Thirty-eight. 

Q. Where do you live? A. I live at 720 1 /1 > Rear 
of Seventh Avenue. 

Q. In this city ? A. Yes, sir. 

Q. How long have you lived in Huntington, West Vir¬ 
ginia? A. Seven vears. 

~ * i 

Q. Do you know Phillip H. Marcum, who is commonly 
known here as Hal Marcum? A. Yes, sir. 

Q. How long have you known him? A. I have known 
him for the last two years. 

Q. Do you know his wife, Maria S. Marcum? A. Yes, 
sir. j 

Q. Who now lives in Washington, D. C.?i A. Yes, sir. 

Q. How long have you known her? A. For some time. 
Q. Do you know H. A. or Mont Davidson?! A. Yes, sir. 
Q. How long have you known him? A. About six years. 
Q. He is married is he? A. Yes, sir. 

Q. And was during that time? A. Yes, sir. 

Q. How old is Mr. Davidson, or how old does he look 
to be? A. He looks to be about fortv or fdrtv-one vears 

•/ \ i •/ 

old. ! 

I 

Q. In good health? A. Yes, sir. 

Q. And has been ever since you have known him? 

68 A. Yes, sir. He has had a cold two dr three times. 

Q. Do you know whether or not ^trs. Maria S. 
Marcum staved in the home of Mr. Davidson for some 

•s I 

time? A. Yes, sir. 

Q. When was it? A. As near as I can tqll now, it has 
been about six or seven months. 

Q. Was Mr. Davidson married at that time? A. Yes, 
sir. j 

Q. I will ask you to state whether or not |Mr. Davidson 
and Mrs. Marcum, that is Maria S. Marcum, were together 
a great deal? A. Yes, sir, they were together a great 
deal. 

i 

Q. How did they act? A. They acted jujst like sweet¬ 
hearts would act. 

Q. What do you mean by that? A. Loviiig and kissing 
each other all the time. They were together all along. 
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Q. IIow did lie kiss her? A. lie hugged and kissed her 
like any other person would hug and kiss anybody. 

Q. Do you know whether they ever went out at night 
alone ? A. Yes, sir, lots of times. 

Q. State whether or not you have seen them alone in a 
bed room, and if so, when, where and under what circum¬ 
stances? A. I saw them at home in the bed room one 
morning. When she would get up, he would hug and kiss 
her, and some times he would be out and come back in, 
if she would be up, he would go in the room and hug and 
kiss her and pet her. 

Q. Did you ever go to her bed room and see him there? 
A. Once; yes, sir. 

Q. Xow tell all about that? A. He was lying on 

69 the side of the bed. I happened to go upstairs. They 
were in the room together. He was lying on the 

side of the bed. 

Q. Where was she? A. She was lying in bed. 

Q. How was she dressed? A. She had on her—(Wit¬ 
ness pauses) I don’t know whether she was undressed or 
dressed, but she was sick over night and lie was lving* there 
on the side of the bed, talking to her. 

Q. Where was Mrs. Davidson? A. Mrs. Davidson was 
down town getting provisions for supper. 

Q. Were you supposed to go upstairs about that time? 
A. Well, no, I was not. 

Q. Anybody else up there? A. Nobody else but just her 
and him. 

Q. You say he was there in her bed room hugging and 
kissing her? A. Yes, sir. 

Q. Did she seem to enjoy it l A. Yes, sir, every time I 
saw him hug and kiss her she seemed to enjoy it. 

Q. Now when you went to the bed room in which you say 
Mrs. Marcum was in bed and Mr. Davidson in there, state 
whether or not he had his arms around her? A. No, not 
when I saw him. He was lying on the side of the bed, talk¬ 
ing to her. 

Q. He was on the side of the bed, you mean? A. Yes, 
sir. 

Q. She was in bed? A. Yes, sir. 

Q. Did he kiss her at that time? A. Well, not at 

70 that time. 

Q. Now have you told all you know about their 
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conduct? A. Yes, sir, that is all I know about it. 

Q. And that covered a period of several! months? A. 
Yes, sir, maybe longer than that. 1 guessa 1 have been 
there when she would visit the home more titan that. You 
understand that I have been in the home foriseveral vears, 
but it has only been several months that she would be visit- 
ing the home. 

Q. I will ask you if during that time Mr. Davidson paid 
as much attention to his wife about the home as he did to 
Mrs. Marcum? A. No. 

Q. In what way was he different? A. W0ll, he treated 
her nice, being nice to her. He was not nice to his wife. 
He paid more attention to Mrs. Marcum than he did to 
Mrs. Davidson. When she would be asleep dnd I would be 
cleaning, he would alwavs ask me to be cdreful and not 
make a noise, so Mrs. Marcum could rest. |He never did 
tell me that when Mrs. Davidson was trying to rest. 

Q. That is all. 

i 

And further this deponent saitli not. 


Subscribed and sworn to before me this — day of Octo¬ 
ber, A. D. 1930. 


Notary Public. 

! 

71 Mrs. Edith Mackay, being first duly sworn, testi¬ 
fied as follows: 

i 

j 

Direct examination. 

j 

By Mr. Perry: 

Q. Will you state your name, age and Residence? A. 
Mrs. Edith Mackay, thirty-six years of agei 
Q. Where do you live, Mrs. Mackay? A. Chesapeake, 
Ohio. | 

Q. How do you spell your name, M-a-c-k*a-v? A. Yes, 
sir. 

Q. Do you know Mr. Mont Davidson? A.j Yes, sir. 

Q. And Mrs. Maria S. Marcum? A. Yes| sir. 

Q. Do you know Phillip H. Marcum? A; Yes, sir. 

Q. By what name does he usually go here? A. You 
mean Mr. Marcum? 


i 

i 
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Q. Yes? A. Hal Marcum. 

Q. How long have you known his wife, Maria S. Mar¬ 
cum? A. Two years. 

Q. Did you ever see her about the home of Mr. Mont 
Davidson? A. Yes, sir, the first time she ever came. 

Q. How often were you there after that time and while 
she was there? A. I was there about every dav, cverv 


dav or two. 

* 

Q. You are a sister to Mrs. Davidson? A. Yes, sir. 

Q. What was the conduct of Maria 8. Marcum and Mr. 
Davidson towards each other during the time she 
72 was there ? A. Well, thev were alwavs very fricndlv 
and seemed to think a good bit of one another. 

Q. Now tell just what you have seen and all that you 
have seen? A. Well, 1 have seen him when starting to 
the grocery or starting out to church or entertainment or 
any place, she would grab up her coat and go with him. 
When he would come back from Church she would alwavs 
be there to meet him. Usually when he would be there of 
an evening, he would walk in and hug her and kiss her and 
pat her on the back and would say ‘ 4 Let’s play rushing the 
bank.” That is a game that only two could play and they 
would take the card table and go out and play. Sometimes 
he would speak to the rest of us and sometimes he would 
not. 


Q. Did they seem to be affectionate each towards the 
other? A. Yes, sir. I have seen him kiss her and pat her 
on the back and pet her. 

Q. State whether or not they would go together; drive 
out in his automobile? A. Yes, they have gone together. 
When they would be invited out places, I have been there 
several times, when lie started out, and he would always 
take her in his roadster and go out. 

Q. How did his wife go? A. Well, she would go with 
some of the rest of them. 

Q. Did he ever take her out at night alone? A. I don’t 
know, Judge Perry. I am hardly ever there of a night, but 
I know he would bring her in from these parties and din¬ 
ners and things. 

Q. After night? A. Yes. 

Q. How late? A. Well, they have come home as late as 
about one or two o’clock. 



PHILIP H. MARCUM VS. MARIA S. MARCUM. 61 

73 Q. And alone? A. Yes. j 

Q. During* what time did this take place, what 
year? A. Why, I don’t know. I would have to count it up. 

Q. How long- ago has it been? A. It has been two years 
ago. I would say somewhere in the summer of 1928, the 
most of it, 

Q. What was the difference, if any, between the conduct 

of Mr. Davidson towards Maria S. Marcum' and his own 

wife? A. Well, I don’t know. He always deemed to be 

glad to see her when he would come in and! always made 

a big fuss over her, and he never paid much attention to 

anybody else. 

* * 

Q. When you say “her” to whom do you refer? A. 
Mrs. Marcum. 

Q. What was her conduct towards Mr. Davidson? A. 
Well, it was about the same. 

Q. Did you ever see Mr. Davidson hug ?jlrs. Marcum? 
A. Yes, he would put his arms around her ajnd pat her on 
the back. He always does that. 

Q. Did Mrs. Marcum seem to enjoy it? j A. Well, she 
never made any fuss about it. 

Q. That is all. j 

i 

And further this deponent saith not. 


Subscribed and sworn to before me this jthe — day of 
October, A. D. 1930. 

7 i 

i 

Notary Public, Cabell County, W(ist Virginia. 

74 No other witness appearing at this time, the fur¬ 
ther taking of depositions was continued and ad¬ 
journed until tomorrow, Tuesday, October 7^1930, at 1:30 
P. M. at the same place. 

B. C. SHARITZ, 

Notary Public, Cabell County, West Va. 

Law Offices of Perry & Perry, City of Huntington, Cabell 

Countv, West Virginia. 

Tuesday, October 7th, 1930. 


Pursuant to adjournment on yesterday. 
Same counsel present as on vesterdav. 
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Cornett Cobbs, being* first duly sworn, testified as follows: 
Direct examination. 

By Mr. Perry: 

Q. What is your name ? A. Cornet Cobbs. 

Q. How old are you, Cornet? A. I am now twenty-four. 
Q. How long* have you lived in Huntington? A. I don’t 
know. About ten or twelve years. Something like that. 

Q. You are now employed at the Farr Hotel? A. Yes, sir. 
Q. In this city? A. Yes, sir. 

Q. Do you know Hal Marcum, or Phillip H. Marcum, or 
P. H. Marcum? A. I don’t know him bv initials. T know 
Mr. Hal Marcum. I don’t know him bv his initials. 

Q. He is the same fellow they call Hal Marcum? A. I 
guess he is the same one. I alwavs called him Mr. Mar- 

o v 

cum. 

75 Q. Do you know his wife? A. I know her; yes. 

Q. How long have you known her? A. Well, just 

about as long as I have known him now. Just two years, 
I guess. 

Q. When did you first know his wife? A. I dis-remember. 
I remember one night thev were visiting here from Wash- 
ington, and visiting a doctor. 

Q. A doctor? A. Yes, sir. They were invited to a dinner 
party of Doctor Jones. 

Q. Who were “they?” A. Mr. Marcum and his wife. 

Q. Do you know where Doctor Jones has a Summer home 
across the river? A. Yes, sir. 

Q. How far is it from Huntington? A. Well, I don’t 
know. About three miles. It is just opposite 26th Street 
out in the countrv. 

Q. Across the Ohio river, and opposite 26th street, out 
in the country? A. Yes, sir. 

Q. Have you seen Mrs. Marcum out there? A. Yes, they 
both have been over there. 

Q. Have you seen her when he was not there? A. Yes, 
sir, but he left her there, you see. 

Q. Did you ever see her over there when he did not leave 
her there? A. I dis-remember. No, I don’t remember that. 

Q. Did you ever see her in company with Mont David¬ 
son? A. Well, I have seen them. You know when they 
have a party, they would all be over there but to se& 

76 them there privately I have not. When they would 
have a party, they would all be bunched up together. 
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Q. What do you moan by being bunched up together? A. 
like a bunch of them. All of them in a room,;talking, kid¬ 
ding and carrying on. 

Q. Did you ever stay all night at Doctor Junes’ place? 
A. Many a night. 

Q. Did they have drinks there? A. Well, occasionally 
tliev would. 

Q. Did Mrs. Marcum drink? A. I don’t know. I never 
paid that much attention to them. The way! of it I just 
prepared the meals and of course I was not interested in 
drinking, naturallv I would not look after that. 

Q. Did they seem to be pretty well tanked^ A. Well, I 
can’t say that because I didn’t pay that much! attention to 
them. 

Q. How do you know they were drinking? A. I can say 
tliev occasionallv had something to drink out there. 

Q. What did they have to drink? A. That is! hard to say, 
as I was not interested in the drinking. That i$ how I come 
to have a job, by not knowing so much about what was 
going on. 

Q. How long have you been with Doctor Joiies? A. Oh! 
about five years. 

Q. Is he married? A. No, sir. 

Q. Does he run a hospital? A. Yes, sir. 

Q. And this place across the river is his summer home? 
A. Yes, sir. 

77 Q. How many rooms are there in this home of 
Doctor Jones across the river? A. I! don’t know. 

Four. 

Q. There is no family living in that house? A. No, sir, 
there is not. 

Q. Never has been to your knowledge? A: No. There 
is five rooms in that house. They had a little room there 
for me. 

Q. Did you stay all night? A. Yes, I stayed there many 
a night by myself. 

Q. Do you know of Mrs. Marcum going over! to this place 
with Doctor Jones? A. Well, Doctor Jones has come over 
there. 

Q. I just asked you if you know of this wpman coming 
over there with Doctor Jones. A. No, sir. 

Q. Did she come out there while he was not there? A. 
She would come out there with a gang of the others. 
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Q. Did she stay all night? A. Sometimes they would de¬ 
cide to stay all night and sometimes they would not. Some¬ 
times Mr. Marcum would come over. 

Q. I am not asking you about Mr. Marcum. A. I am just 
naming those that would come over and stav all night. 

Q. Have you been spoken to about this case? A. I have 
not seen anvone onlv Mr. Marcum. 

m/ 

Q. Do you know Miss Grace Thompson? A. Yes, sir. 

Q. How long have you known her? A. About two years. 
Q. When did you last see her? .A. The last time I saw 
her was here in the post office here in town. 

78 Q. When? A. That has been about three months 
ago. 

Q. Did she talk to you about this case? A. No, sir, she 
didn’t sav anvthing about it. 

Q. Did she talk to you? A. Yes, sir, she spoke to me 
and asked me how I was feeling. I was having some trouble 
mailing my box. She said, ‘‘Cornet, can’t you get it 
straight?” I said, “Yes, ma’am” and she went on and I 
went on and got some stamps. 

Q. Was she over to this summer home? A. Yes, sir. 

Q. Did she stay all night? A. She stayed over with the 
rest of them. 

Q. Do you know Mont Davidson? A. Yes, sir, I know 
him. 

Q. Did he stay all night there ? A. Yes, sir, he has stayed 
there. This gang came over and stayed all night. They 
alwavs come on Saturdav night and staved over on Sunday. 

Q. Were they drinking? A. Sometimes they would be 
drinking. 

Q. And dancing? A. Yes, sir. 

Q. You saw Mrs. Marcum frequently there when Mr. 
Marcum was not there? A. Frequently? 

Q. Yes? A. No, sir. 

Q. Was she there when he was not? A. Well, she never 
was there by herself. 

79 Q. T haven’t asked you if she was there by her¬ 
self. I asked vou if she was there when Mr. Marcum 

* 

was not there? A. Oh! yes, sir; yes, sir; yes, sir. 

Q. Did she stay all night when Mr. Marcum was not 
there? A. Well, I dis-remember whether she did or not. 

0. Did Miss Grace Thompson stay all night when Mr. 
Marcum was not there? A. Well, I don’t think so. 



I 


PHILIP H. MARCUM VS. MARIA S. MARCUM. 65 

| 

Q. She is not married, is she? A. No, sir,! she is not. 

Q. Who was with her? A. She was always!by herself. 

Q. She would always come by herself ? Aj. Yes, sir, in 
just one of the gangs when they would come. 

Q. I didn’t ask you about the “gangs.” I am asking 
you about Miss Thompson. A. Well, that is all the way I 
can explain to you, by telling you how she come out there, 
when she come bv herself vou asked me. She! did not come 
only in gangs. They were in cars sometimds coming out 
there. 

Q. Who was she with? Who would be in cafs? A. Some¬ 
times Doctor Jones and Mr. Davidson and Mi$s Thompson, 
and there would be just a gang. Sometimes people from 
Ashland. I don’t remember the names. Sometimes a man 
from Ashland, and I don’t remember his name. 

Q. Do you know where they got the liquor? A. No, I 
would not know that either. 

Q. You say sometimes she would come with Doctor Jones? 
A. She would come there with him, with a car! load of them. 

Q. Always a car load? A. Yes, sir, every time they come 
out there, there would be a car load! of them. 

SO Q. Who would be driving the car? Ai Doctor Jones 
would be driving the car. Sometimes jMr. Davidson 
would come over and bring his car and wife and Mrs. Mar- 
cum, and Mrs. Marcum and Mr. Smith. j 

Q. Have you seen Mr. Davidson with Mrs.! Marcum? A. 
Well, yes, there at the house, be dancing arid talking and 
cracking jokes. 

Q. What kind of jokes? A. You know just little jokes. 

Q. No, I don’t know. I am asking you. A* It would be 
hard to explain what kind of jokes they wopld be. 

Q. Did you see Mr. Davidson dancing with Mrs. Marcum? 
A. Yes, sir. 

Q. Have his arms around her? A. You know if he would 
be dancing- (Counsel interrupts the witjiess.) 

Q. Would he have his arms around her? A. Yes, sir. 

Q. Did she seem to enjoy it? A. Well, now that is some¬ 
thing I can’t tell. You would have to dance with her to 
tell whether she enjoyed it or not. 

Q. Did they have liquor there on all of these occasions? 
A. No, sir, not all of them. 

Q. You do not know who brought it there? A. No, sir. 

5—5552 a 
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Q. Who was doing the drinking? A. Well, that is what 
I told you a minute ago, I was not interested in them. I 
couldn’t tell vou who was drinking. That is what I told 
you while ago, how I got my job. 

Q. Who fixed it? A. I would and I set it down on the 
table. 

81 Q. You did? A. Yes, sir. 

Q. Who poured it? A. I guess they poured their 
own drinks. I brought it in and put it on the table. 

Q. How did you bring it in? A. I would bring it in on a 
little tray and set it on the table. When they wanted it 
they would go and get their own drink, I guess. 

Q. What did you have it in, bottle or jug or what? A. 
It would be in a little bottle. Just a quart bottle. 

Q. A quart bottle? A. Yes, sir, just about that size (in¬ 
dicating). 

Q. Who told you to bring it in? A. This man I was work¬ 
ing for. 

Q. For whom were you working? A. I was working for 
Doctor Jones. 

Q. He told you to bring it in? A. Yes, sir. That was 
a part of my work. 

Q. Now when was this? A. I don’t remember. Just off 
and on. 

Q. Now off and on,—how long ago? A. I have been there 
two vears now. 

Q. Two years ago? A. Yes, sir. 

Q. How long did that keep up,—how long did they keep 
this up? A. You mean like if they would come over, how 
long would thev stav? 

Q. No, over what period of time did this extend, three 
or four months or occasionally? A. No, just occasion¬ 
ally. 

82 Q. Just occasionally? A. Yes, sir. 

Q. Well, once a week? A. Well, maybe about twice 
in a month. 

Q. Twice in a month? A. Yes, sir. 

Q. For how many months? A. Several months. 

Q. During the year ? A. No, they come over twice in one 
month. Sometimes they wouldn’t come back over there for 
mavbe five or six months. 

Q. You say sometimes they would not come back over 
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there maybe for five or six months? A. Y6s, sir, occa¬ 
sionally, like that. 

Q. They never did meet during the year ofj 1929? A. I 
don’t remember that. It is so far off. So many things 
happened since then. 

Q. How old does this Doctor Jones look to be? A. I don’t 
know. I guess he looks to be thirty nine or forty. 

Q. How old does Mr. Davidson look to be? A- Mr. David¬ 
son looks like he might be somewhere between thirty and 
forty. i 

Q. Did you ever see Doctor Jones hug Mrs. Marcum? A. 
I have seen them dancing. 

Q. Did he have his arms around her? A. I don’t know, 
sir. He would dance with her and he would have to have 
his arms around her. When they dance, you ki|ow, he would 
have to have his arms around her like that (indicating). 

Q. Did they drink together? A. I don’t know, sir. 
83 Q. You would bring in, you say, a quart bottle? 

A. It would be just about that high (indicating). 

Q. That is about one foot, you are measuring? A. Just 
about that high, I guess (indicating). 

Q. How high are you measuring, about one foot? A. 
Well, about ten inches, I guess, ten or twelve inches. 

Q. Would it be full? A. No, sometimes there would be 
that much in it (indicating). 

Q. About six inches from the bottom? A. tZes, sir, very 
seldom was it full. 

Q. How much would there be in when they jiuit dancing? 
A. It would be an empty bottle, I guess. I don’t know. 

Q. Did you come back and get the bottle? A. Yes, I come 
back and got it and washed it up in the morning. I would 
go to bed at eleven o’clock. 

Q. When you came back sometimes there Vould be that 
much in the bottle? A. Sometimes there wou,ld be. 

Q. And sometimes there would not be any? A. Yes, sir, 
sometimes there would not be any. 

Q. That is all. I 

And further this deponent saith not. 

I 

I • 

i 

Subscribed and sworn to before me this the — day of 
October, A. D. 1930. 

7 i 

i 

i 1 

Notary Public, Cabell County, West Virginia . 
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84 State of West Virginia, 

County of Cabell, To wit: 


I, Austin M. Sikes, Official Reporter of the Circuit court 

of Cabell county, West Virginia, who was first duly sworn 

to correctly take down and later transcribe the testimony 
%> * 

adduced in this case, do hereby certify that the foregoing- 
deposit ions of Nellie Johnson, Mrs. Edith Mackay and Cor¬ 
net Cobbs were correctly and accurately taken down in 

%f * 

shorthand notes bv me and later correctly and accurately 
transcribed into the English language, and that the fore¬ 
going is a true and correct transcript thereof. 

Given under mv hand this the 10th dav of October, A. D. 
1930. 


AUSTIN M. SIKES, 
Official Shorthand Reporter. 


I further certify that the cost of taking the aforesaid 
depositions is the sum of $—, and that the said amount of 
$20.00 has been paid to Austin M. Sikes, Shorthand Re¬ 
porter, for taking, transcribing and furnishing one original 
and carbon copy thereof. 

[seal.]; ' B. C. SHARITZ, 

Notary Public in and for the County 

of Cabell , State of West Virginia. 
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Order for Costs. 

Filed October 14, 1930. 
###### 


This matter coming on to be heard on the Motion of the 
plaintiff herein for costs in connection with the proposed 
taking of depositions de bene esse with respect to the new 
matter alleged in the Amended Answer filed herein, it is 
this day, by the Court ordered, that: 

1. The sum of One Hundred and Fifty ($150.00) Dollars 
be paid in cash to the plaintiff five days in advance of the 
date when depositions de bene esse are to be taken by the 
defendant in connection with the new matter as alleged in 
the Amended Answer filed herein. 

2. That the testimony to be adduced by depositions de 
bene esse, if taken, is limited to the statements as to what 
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the four witnesses named will testify to as filed herein by 
counsel for defendant, and none other. 

JESSE C. ADKINS, 

Justice. 

To the foregoing the defendant excepts. 

JESSE C. ADKINS, 

Justice. 


Motion to Dissolve Preliminary Injunction. 

i 

Filed October 16, 1930. 


* 


Now comes Phillip H. Marcum, the above ngmed defend¬ 
ant, by his attorney Richard L. Merrick, and moves the 
Court for an order dissolving the preliminary injunction 
passed herein on the 4th day of September, 1930, on the 
grounds and for the reasons following, that is to say: 
86 1. That, as shown by the certified cojpy of decree 

passed in the Domestic Relations Corjrt of Cabell 
County, State of West Virginia, dated September 3, 1930, 
filed in this cause, plaintiff has appeared in the cause now 
pending in said Court in West Virginia by an [attorney and 
is actively defending the same, and there is, therefore, no 
necessity or occasion for the further continuance of the said 
preliminary injunction. 

2. That said preliminary injunction is harsh and oppres¬ 
sive in that it permits the above named plaintiff to proceed 
with whatever steps she desires to take with fespect to the 
said cause now pending in the said court of West Virginia, 
while this defendant is powerless to proceed therein and to 
prepare for the trial thereof and the produdtion of testi¬ 
mony, some of which is to be taken by depositions and time 
for the taking of same will be required before said cause 
is to be heard finally. 

•/ i 

3. That the reasons for the granting of said preliminary 
injunction no longer exist. 

4. For other reasons to be presented at| the hearing 
hereof. 

RICHARD L. MERRICK, 

Attorney for Defendant. 
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To Dwight F. Rorer and C. S. Lawrence, Esquires, 
Southern Building, 

Washington, D. C., 

Attorneys for Plaintiff: 

Please take notice that the aforegoing motion will be for 
hearing in the Supreme Court of the District of Columbia, 
Equity Division, on Friday, October 17,1930, at 10 o’clock 
A. M., or as soon thereafter as counsel can be heard. 

RICHARD L. MERRICK, 

Attorney for Defendant. 

Copv received October 15, 1930. 

DWIGHT E. RORER, 

CYRIL S. LAWRENCE, 

Attorneys for Plaintiff. 

87 Plaintiff’s Motion to Strike Depositions. 

Filed October 20, 1930. 

# # * # * # # 

Comes now the plaintiff, Maria S. Marcum, by and 
through her attorneys of record, Dwight E. Rorer and 
Cyril S. Lawrence, and moves the Court to strike and/or 
suppress the depositions of Mrs. Edith Mackay, Miss Nellie 
Johnson and Cornett Cobbs, taken on October 6, 1930 at 
Huntington, West Virginia on behalf of the defendant 
herein, and published and filed herein on October 11, 1930, 
and for grounds therefor, states as follows: 

1. That the said depositions were taken under notice 
dated September 29,1930, which notice counsel for plaintiff 
herein had moved to quash and concerning which the Court 
ruled, through Justice Jesse C. Adkins, that the said mo¬ 
tion be sustained and that the depositions of the parties 
named in the said September 29, 1930 notice might be ac¬ 
complished only in accordance with the terms of an order 
which was issued by the said Justice Adkins on Friday, 
October 3, 1930. The said order was later reduced to 
writing and was signed by the said Justice Adkins and is 
now a part of the official files of this Court. 

2. That the said depositions were not taken in conformity 
with the said order of this Court, but on the contrary the 
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same were accomplished in direct violation of said order 
and to the prejudice and injury of the plaintiff. 

Accordingly, the plaintiff respectfully moves the Court, 
for the reasons urged above, that her motion to strike 
and/or suppress the said depositions be forthwith allowed. 
Pending action on this motion plaintiff desires to reserve 
all other objections to the said depositions, i 

DWIGHT E. BORER, 

CYRIL S. LAWRENCE, 

Attorneys for Plaintiff. 

| 

To Richard L. Merrick, Esquire, 

Woodward Building, 

Washington, D. C. 

Attorney for Defendant: 


Please take notice that the aforegoing motion will be for 
hearing in the Supreme Court of the District of 
88 Columbia, Equity Division, on Friday, October 24, 
1930, at 10 o’clock A.M., or as soon thereafter as 
counsel can be heard. 


DWIGHT E. RORER, 
CYRIL S. LAWRENCE, 

Attorneys for Plaintiff. 


Copy received October 20, 1930. 

RICHARD L. MERRICK, 

Attorney for Defendant. 


Plaintiff y s Answer to Motion to Dissolve. 

Filed October 23, 1930. ! 

**#**#;* 

i 

j 

Comes now the plaintiff, Maria S. Marcum, by and 
through her attorneys of record, Dwight E. Rorer and Cyril 
S. Lawrence, and files this her answer to Defendant’s mo¬ 
tion to Dissolve the Preliminary Injunction. The Pre¬ 
liminary Injunction should not be dissolved at this time 
for the following reasons: 

1. The Court has already ruled, through the Honorable 
Justice Jesse C. Adkins, that all questions with respect to 
the Preliminary Injunction were to be reserved until the 
end of the trial of the cause herein, and that;the Court did 


i 

j 

j 
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not desire to hear any argument in relation of sueli matter 
until that time. Plaintiff urges the Court to adhere to such 
ruling in the present instance. 

2. That it is not true as alleged in reason numbered one 
of defendant’s motion, that the plaintiff is “actively de¬ 
fending’ ’ the cause of action pending against her in the 
West Virginia proceeding. She has taken no steps in that 
regard neither has she filed any answer or plea in that 
proceeding. On the contrary, she is directing all of her 
efforts to the prosecution of the proceeding now pending 
and in active trial status before this Honorable Court. 

3. That it is not true as stated in defendant’s motion 
that the Preliminary Injunction is harsh and oppressive 
in that it permits the plaintiff to proceed in the West Vir¬ 
ginia proceeding and precludes the defendant from doing 
likewise. As above stated, the plaintiff is taking no steps 
in relation to the AYest Virginia proceeding. She is devot¬ 
ing her entire attention to the proceeding now on trial 
before this Honorable Court. It should not be forgotten 

that it was the defendant who clandestinelv and 
89 without direct notice to the plaintiff herein, although 
her whereabouts and post office address were well 
known to the said defendant, instituted the proceedings for 
divorce against plaintiff in the foreign jurisdiction, to the 
end that he be there divorced from the plaintiff, and thus 
attempt to defeat her lawful claim upon him for main¬ 
tenance and support in this jurisdiction. It was for rea¬ 
sons such as these that this Court through the Honorable 
Justice Jesse C. Adkins, signed first the Restraining Order 
and later the Preliminary Injunction against this defend¬ 
ant. 

The Preliminary Injunction should not be dissolved but 
should be continued in full force and effect until the end 
of the trial herein, at which time both parties may present 
argument with respect to its dissolution, at the discretion 
of the Court. 

DWIGHT E. RORER, 

CYRIL S. LAWRENCE, 

Attorneys for Plaintiff. 
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To Richard L. Merrick, Esquire, 

Attorney for Defendant, 

Woodward Building, 

Washington, D. C.: 

I 

Receipt of a copy of the above Answer to Defendant’s 
Motion to Dissolve Preliminary Injunction is acknowledged 
this 20th dav of October, 1930. 

RICHARD L. MERRICK, 

Attorney for Defendant. 

Affidavit. 

City of Washington, 

District of Columbia, ss: 

Maria S. Marcum, being first duly sworn according to 
law on oath, deposes and says as follows: 

1. That she is the plaintiff in the action known as Mar¬ 
cum vs. Marcum, Equity No. 50242, in the Supreme Court 
of the District of Columbia, Equity Division, and 
90 that she has read Plaintiff’s Answer to ; Defendant’s 
Motion to Dissolve Preliminary Injunction, and 
knows the contents thereof and that the fact allegations 
therein contained are true, to the best of her information 
and belief. 

MARIE S. MARCUM, 

| Plaintiff. 

Subscribed and sworn to before me this j 21st day of 
October, A. D. 1930. ! 

FREDERICK G. UMHAU, [seal.] 

Notary Public. 

\ 

My commission expires November 15/1931.1 

Motion to Dissolve Preliminary Injunction. 

I 

i 

Filed October 29, 1930. 

* * # * * # \ # 

j 

Now comes Phillip H. Marcum, the above named defend¬ 
ant, by his attorney, Richard L. Merrick, and moves the 
Court for an Order dissolving the preliminary injunction 
passed herein on the 4th day of September, 1930, hereby 
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withdrawing all previous motions tiled by him for the same 
purpose, upon the grounds and for the reasons following, 
that is to say: 

•j 

1. This Court was without jurisdiction, under Section 
265 of the Judicial Code of the United States to grant said 
preliminary injunction. 

2. Said preliminary injunction is void, for the reason 
that it is violative of Equity Rule 36 of this Court, in that 
said preliminary injunction fails to set forth any reasons 
for the issuance of same as in said rule required. 

3. The reasons, if any existed, for the granting of said 
preliminary injunction have ceased, for, as shown by the 

certified copy of decree passed in the Domestic Re- 
91 lations Court of Cabell County, State of West Vir¬ 

ginia; dated September 3, 1930, filed in this cause by 
defendant with his answer to plaintiff’s motion for allow¬ 
ance of costs in re proposed taking of depositions, plaintiff 
has appeared in the cause now pending in said Domestic 
Relations Court of Cabell County, West Virginia by an 
attorney and is actively defending the same, and there is, 
therefore, no necessity or occasion for the further con¬ 
tinuance in force of the said preliminary injunction. 

4. Said preliminary injunction was obtained by plaintiff 
in bad faith, because on the day the same was argued and 
granted, September 4, 1930, the plaintiff knew and withheld 
and concealed from the Court the fact that prior to Sep¬ 
tember 3, 1930, she had employed counsel in West Virginia 
for the purpose of defending the suit pending in the Do¬ 
mestic Relations Court of Cabell County, and had in¬ 
structed said attorney to enter an appearance in said cause 
on the third day of September, 1930, and the plaintiff knew 
and withheld from the court that prior to September 4, 
1930, the day when said preliminary injunction was argued 
and granted her counsel in West Virginia had entered an 
appearance in her behalf in said suit pending in said 
Domestic Relations Court, and that upon her motion, made 
by her said counsel on September 3, 1930, the judge of said 
Domestic Relations Court had entered an order allowing 
counsel fees to plaintiff’s said counsel for defending said 
suit in West Virginia, and had directed that said counsel 
fees be paid to James H. Strickland, her said counsel in 
said cause. 
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5. That said preliminary injunction is harsh and oppres¬ 
sive and contrary to the principles of equity, in that it 
permits the above named plaintiff to proceed with whatever 

steps she desires to take with respect to the said 

92 cause now pending in said court of \Vest Virginia, 
while this defendant is powerless to proceed therein 

and to prepare the said cause for trial and to adduce the 
necessary evidence, some of which will have jto be by dep¬ 
osition, thus requiring considerable time, ahd unless de¬ 
fendant herein so proceeds the said cause now pending in 
West Virginia will be dismissed for want of prosecution. 

6. That the reasons for the granting of said preliminary 
injunction no longer exist. 

7. For other reasons to be presented at the hearing of 
this motion. 

RICHARD L. MESRICK, 

Attorney for Defendant. 

Notice of Hearing of Motion. \ 

To Messrs. Dwight E. Rorer and C. S. Lawrence, 

Southern Building, 

Washington, D. C., 

Attorneys for Plaintiff: I 

I 

Please take notice that the aforegoing motion to dissolve 
preliminary injunction will be for hearing inj the Supreme 
Court of the District of Columbia on Friday-, October 31, 
1930, at 10 o’clock A. M., or as soon thereafter as counsel 
can be heard. 

RICHARD L. MERRICK, 

Attorney fori Defendant. 

i 

93 Plaintiff’s Answer to the Third of Defendant’s 

Motions to Dissolve, &c. 

Filed November 5, 1930. ! 

i 

* * * * * #i # 

Comes now the plaintiff, Maria S. Maiicum, by and 
through her attorneys of record, Dwight E. Rorer and 
Cyril S. Lawrence, and files this her answer to the third 
of Defendant’s Motions to Dissolve the Preliminary In- 
* junction. The plaintiff re-affirms and re-avers all of the 
reasons asserted against the second of Defendant’s Mo- 
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lions to Dissolve the Preliminary Injunction, which rea¬ 
sons were filed herein in writing. In addition to said 
reasons, the following* is respectfully presented: 

1. This Court has jurisdiction under Section 265 of the 
Judicial Code of the United States to grant a Preliminary 
Injunction as was originally prayed for herein, and was 
clothed with jurisdiction so to act at the time of the 
issuance of the said Preliminary Injunction. 

2. That if the form of the Injunction as issued fails to 
strictly comply with any Equity Rule of this Honorable 
Court, including Equity Rule 36, such defect is called to the 
attention of the Court too late, because at the time the 
Preliminary Injunction was signed, counsel for defendant 
was asked by the Court if he had any objection to its form. 
He replied that he did not but that he wished an exception 
to the issuance of the Injunction, which latter was granted 
by the Court. Accordingly, therefore, the objections urged 
in Paragraph No. 2 of the third of the Defendant’s Motions 
to Dissolve the Preliminary Injunction are not only un¬ 
timely, but have been specifically waived by counsel for 

defendant, as above stated. 

94 3. The plaintiff is not now and has not at any 

time been “activelv defending” the cause of action 
now pending in the Domestic Relations Court of Cabell 
County. West Virginia. She has taken no steps in relation 
to that proceeding, and she respectfully refers the Court 
to the Affidavit of J. H. Strickling, Esquire, a member of 
the Bar of the State of West Virginia, dated October 23, 
1930, and hereto attached. This Affidavit states all the 
facts clearly with respect to the appearance of the said 
J. H. Strickling, Esquire, in, and his relation to, the cause 
of action now pending in the said Court in West Virginia. 

4. The plaintiff denies that tile Preliminary Injunction 
was obtained by her “in bad faith”; she also denies that 
she withheld and concealed from the Court, on September 
4, 1930, or at any other time, the fact that counsel had been 
employed in West Virginia for the purpose of defending 
the suit in that Court, and/or that she had instructed said 
attorney to enter an appearance in her behalf in said Court 
prior to the 3rd day of September, 1930; she further denies 
that she knew, on September 4, 1930, that the said Strick¬ 
ling had entered an appearance in her behalf in the said 
suit; and she further denies that she knew on September 
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4, 1930 that the Judge of the said Court in V'est Virginia 
had entered an order allowing counsel fees to plaintiff; all 
as is alleged in Paragraph No. 4 of the third of Defendant’s 
Motions to Dissolve the Preliminary Injunction. 

Plaintiff respectfully refers the Court to ithe said Affi¬ 
davit of October 23, 1930 of J. H. Strickling, Esquire. 

95 5. That it is not true as stated in Defendant’s Mo- 
tion that the Preliminary Injunction jis harsh and 

oppressive in that it permits the plaintiff to proceed in the 
West Virginia proceeding and precludes tjhe defendant 
from doing likewise. As above stated, the! plaintiff has 
taken no steps in relation to the West Virginia proceeding. 
No plea, answer or any other paper has beeh filed by her 
therein. She is devoting her entire attention to the pro¬ 
ceeding now on trial before this Honorable Court. It 
should not be forgotten that it was the defendant, who, 
clandestinely and without direct notice to th^ plaintiff, al¬ 
though her whereabouts and post office address were well 
known to the said defendant, instituted the proceedings for 
divorce against plaintiff in the foreign jurisdiction, to the 
end that he be there divorced from the plaintiff, and thus 
attempt to defeat her lawful claim upon him for mainte¬ 
nance and support in this jurisdiction. It was for reasons 
such as these that this Court, through the Honorable 
Justice Jesse C. Adkins, signed first the Restraining Order, 
and later the Preliminary Injunction, against this defend¬ 
ant. 

6. The Court has already ruled, through the Honorable 
Justice Jesse C. Adkins, that all questions! with respect 
to the Preliminary Injunction were to be Reserved until 
the end of the trial of the cause herein, and that the Court 
did not desire to hear any argument in relation to such 
matter until that time. Plaintiff urges the Court to ad¬ 
here to such ruling in the present instance. 

The Preliminary Injunction should not be dissolved but 
should be continued in full force and effect until the end of 
the trial herein, at which time both! parties may 

96 present argument with respect to its dissolution, at 
the discretion of the Court. 

DWIGHT E. BORER, 

CYRIL S. LAWRENCE, 

Attorneys for Plaintiff. 
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To Richard L. Merrick, Esquire, 

Attorney for Defendant, 

Woodward Building, 

Washington, D. C.: 

Receipt of a copy of the above Answer To The Third 
of Defendant’s Motions to Dissolve Preliminary Injunc¬ 
tion, Together with Two Affidavits in Support Thereof is 
acknowledged this 5th dav of November, 1930 at 2:15 P. M. 

RICHARD L. MERRICK, 

Attorney for Defendant. 

Affidavit of Maria S. Marcum. 
***##•# 

City of Washington, 

District of Columbia , ss: 

Maria S. Marcum, being first duly sworn according to 
law on oath, deposes and says as follows: 

I. That she is the plaintiff in the action known as Mar¬ 
cum vs. Marcum, Equity No. 50242, in the Supreme Court 
of the District of Columbia, Equity Division, and that she 
has read Plaintiff’s Answer To The Third of Defendant’s 
Motions to Dissolve Preliminary Injunction, and knows the 
contents thereof and that the fact allegations therein con¬ 
tained are true, to the best of her information and belief. 

MARIA S. MARCUM, 

Plaintiff. 

97 Subscribed and sworn to before me this fourth 
day of November, A. D. 1930. 

[notarial seal.] AMY L. FAIRLESS, 

Notary Public. 

My commision expires, Sept. 9, 1933. 

Affidavit of J. H. Strickling. 

State of West Virginia, 

County of Cabell , To wit: 

J. II. Strickling, who being duly sworn states that he is 
a practicing attorney in the Courts of record in the State 
of West Virginia and in the Federal Courts; that he was 
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called by Mrs. Hughes, wife of Congressman, James A. 
Hughes, now deceased, to inquire whether affiant would 
protect the interest of Marie S. Marcum in the suit which 
she had just been informed, which had been brought by 
Phillip TT. Marcum against his wife. The notice of which 
had been published without any notice to Mariei S. Marcum. 
This was a few days before the case was set down for trial. 

Affiant advised Mrs. Hughes that he would! protect the 
interests of Mrs. Marcum. In a day or so affiant received 
a letter from Dwight E. Rorer, outlining the proceedings 
that were then pending in the Supreme Court of; the District 
of Columbia, wherein Marie S. Marcum was plaintiff and 
Phillip II. Marcum was defendant. A copy of this letter 
was sent by Mr. Rorer to the Honorable L. D. Isbell, Judge 
of the Domestic Relations Court of Cabell County. On 
the day following the receipt of this letter, affiant appeared 
specially in the Domestic Relations Court tp advise the 
said Court of the dependency of the Washington suit. This 
was before the day set for the hearing of the Case of Phil¬ 
lip H. Marcum versus Marie S. Marcum in said Domestic 
Relations Court. 

98 Mr. J. W. Perrv, Mr. Marcum’s Attornev was 
present in Court. Upon mentioning th^ case to the 
Court the Court produced a copy of the letter of Mr. Rorer 
and announced to the attorney for Phillip H. Marcum that 
he would not hear the case of Phillip H. Marcum versus 
Marie S. Marcum until the matter pending in the Supreme 
Court of the District of Columbia was settled. Nothing 
further was done or said at that time. Betwebn that time, 
however, and the day set for trial, in the spid Domestic 
Relations Court, affiant was informed that a temporary in¬ 
junction had been awarded against Phillip Hi Marcum by 
the Supreme Court of the District of Columbia, restraining 
him from prosecuting the case in the County of Cabell, 
State of West Virginia. This information Was given to 
the Judge of the Domestic Relations Court as well as 
counsel for Phillip H. Marcum. Before the writ of injunc¬ 
tion, however, was served on Phillip H. Marcuni, he had been 
advised that such an injunction had been issued and when 
his case was called for trial in Domestic Relations Court 
his Attorney announced that the said Phillip H. Marcum 
had returned to Washington to answer said injunction. 
And, thereupon, the Judge of the Domestic Relations Court 
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again told Counsel for Phillip H. Marcum that when cer¬ 
tified copies of a proceeding in the Supreme Court of the 
District of Columbia were produced to him he would dis¬ 
miss the suit of Phillip IT. Marcum versus Marie S'. Marcum 
pending in this Court. 

Nothing further was done in said case in Domestic Re¬ 
lations Court of Cabell Countv. 

Affiant further says that no further steps have been 
taken bv Marie S. Marcum through me or any one else in 
said Domestic Relations Court nor has any answer or plea 
been filed therein. 

Affiant further savs that no witnesses have been intei*- 
viewed nor has any evidence been prepared or taken in 
said case in said Domestic Relations Court; that the 

99 said cause in the Domestic Relations Court of Cabell 
County simply stands upon the docket of said Court 

with the announced intentions of the said Court to dismiss 
the same when the records of the proceeding in the Su¬ 
preme Court of the District of Columbia are produced in 
said Court. 

J. H. STRICKLING. 

Taken, sworn to and subscribed before me this 23rd day 
of October, 1930. 

My commission as Notary Public expires on the 21 day 

of Mav 1937. 

%/ 

[notarial seal.] A. C. RUBIN, 

Notary Public , Cabell Co. W. Va. 

100 Defendant’* Motion to Vacate Order for Cost*. 


Filed Nov. 5, 1930. 

******* 

Now comes the above named defendant, bv his attornev, 
Richard L. Merrick, and moves the court for an order vacat¬ 
ing and setting aside the order for costs heretofore passed 
herein on the 14th day of October, 1930, for the reasons and 
on the grounds following, that is to sav: 

1. The Court was without authority to pass the said 
order. 

2. The costs allowed by the said order do not constitute 
a part of the taxable costs allowable in such cases under 
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Sections 1108 and 1109 of the Code of Law fot the District 
of Columbia (New Code, Title 10, Chap. 1, P. ill). 

.*1. The costs allowed by the said order ard in violation 
of Section 975 of the Code of Law for the District of Co¬ 
lumbia (New Code, Title 14, Chap. 3, Sec. 70, P. 143). 

4. This Court is without inherent power to tax the costs 
purported to have been allowed by said orderl 

5. This Court is without power to allow jcounsel fees 

in a maintenance case, the same not being authorized by 

statute, it being understood by defendant that ja part of the 

sum allowed bv said order was intended for Icounsel fees. 

* 

C>. Said order is vague, indefinite and uncertain to such an 
extent that it is void for uncertainty. 

RICHARD L. MERRICK, 

Attorney for 'Defendant. 

Copy served Nov. 3, 1930, on Counsel for Plkintiff. 

RICHARD L. MERjEMCK, 

Atty. for Deft. 

To Messrs. Dwight E. Rorer and C. S. Lawrence, 

Attorneys for Plaintiff, 

Southern Building, 

Washington, D. C.: | 

Please lake notice that the aforegoing motion will 
101 be for hearing on Wednesday, November 5, 1930, at 
3 o’clock P. M. 

RICHARD L. MERRICK, 

I 7 

Attorney for Defendant. 
Order to Strike Depositions. 

Filed Nov. 5, 1930. j 

i 

I 

# # * # # # | # 

i 

! 

This matter coming on to be heard on the Uiotion of the 
plaintiff herein that the depositions of Mrs. Edith Mackay, 
Miss Nellie Johnson and Cornett Cobbs, be stricken from 
the files, and counsel for both parties having been heard, 
it is this 5th day of November by the Court Ordered that: 

1. The said depositions of Mrs. Edith Mackajc, Miss Nellie 
Johnson and Cornett Cobbs, taken at Huntington, West 

6—5552a 
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Virginia, on October 6, 1930 and filed herein on October 
11, 1930, be, and the same are hereby, stricken from the 
files of this case and held for naught. 

JESSE 0. ADKINS, 

Justice. 

The defendant excepts to the foregoing. 

JESSE C. ADKINS, 

Justice. 

Amended Bill of Complaint. 

Filed Nov. 11,1930. 

###*#*# 

Comes now the Plaintiff, Maria S. Marcum, and by 
leave of Court first had and obtained, files this her 
102 Amended Bill of Complaint as follows: 

1. That there be added the following prayer to 
those appearing on page six of the original Bill of Com¬ 
plaint, viz: 

That after final hearing hereon, the Plaintiff be granted 
and awarded a divorce a mensa et thoro from the Defend¬ 
ant, and that she be awarded permanent alimony in the sum 
of $179.17, monthly, or such other sum or sums as to the 
Court mav seem just and proper. 

' MARIA S. MARCUM. 

DWIGHT E. RORER, 

CYRIL S. LAWRENCE, 

Attorneys for Plaintiff. 

District of Columbia, ss : 

Maria S. Marcum, being first duly sworn, deposes and 
says, that she has read the foregoing Amended Bill of 
Complaint, by her subscribed, and that she knows the con¬ 
tents thereof; that the facts therein stated as of her knowl¬ 
edge, she knows to be true, and those based upon in¬ 
formation and belief, she believes to be true. 

! MARIA S. MARCUM. 

Subscribed and sworn lo before me this 2" day of Oc¬ 
tober, 1930. 

[notarial seal.] AMY L. FAIRLESS, 

Notary Public. 


My com. expires Sept. 9,1933. 
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Let this be filed November 11, 1930. I 

JESSE C. ADKINS, 

Justice. 


103 


Affidavit for Defendant. 
Filed Nov. 12, 1930. 




* 




i 

State of West Virginia, 

County of Cabell , To ivit: 

J. W. Perry, of Huntington, Cabell County, West Vir¬ 
ginia, being first duly sworn, says that he is i a practicing 
attornev in the Domestic Relations Court, Circuit Court and 
Common Pleas Court at Huntington, West Virginia, as well 
as in the Federal Court and Supreme Court of the State of 
West Virginia; that he has practiced law inj Huntington, 
West Virginia, continuously for thirty years; that he repre¬ 
sents Phillip II. Marcum in the case brought and now pend¬ 
ing in the Domestic Relations Court of Huntington, West 
Virginia, vs. Maria S. Marcum; that the attached exhibit 
marked “Exhibit—Copy of Order” is, as affiajnt believes, a 
true and correct copy of said court order. 

Affiant further says that when J. II. Strickling appeared 
in the Domestic Relations Court in the above entitled cause 
he stated that he represented Mrs. Marcum and the copy of 
the court order hereto attached so shows. 

The order of publication in this case was duly published 
and posted as provided by law and notice thereof was not 
required to be served on Mrs. Marcum. 

The affiant further savs that this case was xegularlv set 
for trial but before the day on which it was jto have been 
tried and, as affiant is informed, before the injunction order 
was served on P. II. Marcum, the said P. II. Mgrcum, learn¬ 
ing that there was such an order, returned to Wash- 
104 ington, D. C., with the understanding that the case 
would be passed or continued, which wajs accordingly 
done and for the sole purpose, as affiant is advised, of sub¬ 
mitting the matter to the Court at Washington; D. C., for its 
decision. 

If the Judge of the Domestic Relations Court made any 
statements to affiant that when certified copies of the pro- 


i 
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ceeding in the Supreme Court of the District of Columbia 
were produced to him he would dismiss the suit of Philip 
H. Marcum vs. Marie S. Marcum pending in Huntington, 
West Virginia, this affiant has no knowledge of such state¬ 
ments and if they had been made affiant would have paid 
no attention to the force or effect that the statement might 
have had or for which it was intended for the reason that 
the Judge of the Domestic Relations Court would have no 
legal right to make anv such ruling. 

As to the statement in the affidavit of J. H. Strickling 
“Nothing further was done in said case in Domestic Rela¬ 
tions Court of Cabell Count v”, this affiant savs that the case 
in the Domestic Relations Court at Huntington, above re¬ 
ferred to, was continued to the December Term, 1930, and is 
now pending in said court, and so far as the plaintiff is con¬ 
cerned it is matured for hearing; that the defendant, even 
on the dav of trial, mav file her answer as fullv and effec- 
lively as if filed at any time prior to the day of trial except 
that it might, for good cause shown, give the plaintiff the 
right to continue the case. 

J. W. PERRY. 

Taken, subscribed and sworn to before me this 7th day 
of November, 1930. 

Mv commission expires November 6, 1936. 

‘[notarial seal. 1 WILBUR C. PERRY, 

Notary Public, Cabell County, West Virginia. 

105 Exhibit Copy of Order. 

Chancery Order Book if 6, Page 425. 

September Term, Domestic Relations Court, Sept. 3, 1930. 

Philip II. Marcum 
vs. 

Marie S. Marcum. 

In Chancery. 

On this 3rd day of September, 1930 came the plaintiff by 
his attorney and the defendant by her attorney and there¬ 
upon the defendant by her attorney moved the Court for 
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an order requiring the plaintiff to pay her said alimony to 
enable her to defend her suit, which motion th<b plaintiff by 
his counsel resisted because the defendant had not served 
notice on the plaintiff of her intention of making said 
motion. 

The Court having considered the motion is of the opinion 
that this cause not being matured for hearing on the part of 
the plaintiff and being matured for trial on thifc day as part 
of plaintiff’s motion that notice is not required!. 

It is, therefore adjudged, ordered and decreed that the 
plaintiff do pay to the defendant the sum of j $50.00 to be 
used by her in the defense of this suit—said payment to be 
made to her attorney, J. II. Strickling. 

106 Motion to Compel Plaintiff to Elect Remedies. 

Filed Nov. 14, 1930. j 

* i 




Now comes Phillip H. Marcum, the above n$med defend¬ 
ant, by his attorney, Richard L. Merrick, apd moves the 
Court for an order requiring plaintiff to elect her remedy 
and state whether she is now proceeding under! Sections 966 
and 975 or under Section 980 of the Code of!Law for the 
District of Columbia, upon the grounds and for the reasons 
following, that is to say: 

1. Because in her original Bill of Complaint herein, in 
prayers 2 and 3, plaintiff asks relief grantablie only under 
Section 980 of the Code of Law for the District!of Columbia, 
and in her amendment to said original bill bf complaint 
filed herein on November 11,1930, plaintiff, witjhout striking 
out said prayers 2 and 3 of said original bill;, seeks relief 
grantable only under Sections 966 and 975 of said Code. 

2. Because the relief asked by plaintiff in prayers 2 and 
3 of her original Bill of Complaint and the rdlief asked in 
the prayer embodied in her amendment to said bill of com¬ 
plaint are inconsistent and repugnant, add constitute 
separate and distinct causes of suit under Separate and 
distinct statutes, the joining whereof in the I same suit is 
unauthorized and unlawful. 

RICHARD L. MERRICK, 

Attorney for Defendant. 



86 


PHILIP H. MARCUM VS. MARIA S. MARCUM. 


To Dwight E. Rorer and C. S. Lawrence, Esquires, 
Southern Building, 

Washington, D. C., 

Attorneys for Plaintiff: 

Please take notice that the aforgoing motion will be for 
hearing in the Supreme Court of the District of Columbia 
on Friday, November 21, 1930, at 10 o’clock A. M., or as 
soon thereafter as counsel can be heard. 

RICHARD L. MERRICK, 

Attorney for Defendant. 

107 Memorandum. 

Filed January 10,1931, 

The motion to dissolve the restraining order in this case 
is denied. The motion to rescind the order directing defend¬ 
ant to make 1 a payment to plaintiff as a condition precedent 
to the taking of depositions on the amendment of the com¬ 
plaint is also denied. 

I expect to be in Equity Court beginning December 1, and 
suggest that at a reasonably early date thereafter this case 
be completed. 

November 22, 1930. 

JESSE C. ADKINS, 

Justice. 

Order Denying Defendant's Motion to Dissolve. 

Filed December 6,1930. 

-i* * # # * # # 

This cause came on at this term upon the motion of 
defendant herein, heretofore filed herein on October 29, 
1930, to dissolve the preliminary injunction passed herein 
on the 4th day of September, 1930, and was argued by coun¬ 
sel; thereupon, upon consideration thereof, it is, by the 
Court, this 1 6th day of December, A. D. 1930: 

Adjudged, ordered and decreed that said motion to dis¬ 
solve said preliminary injunction be, and the same is hereby, 
denied, as of date November 22, 1930. 

JESSE C. ADKINS, 

J ustice. 
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To the foregoing order the defendant asks <^nd is hereby 
granted an exception. 

JESSE C. ADKINS, 

Justice. 

0 K as to form. 

DWIGHT E. RORER, j 

A tty. for Pf. 

12/6/30. | 

108 Order Denying Defendant's Motion to Vacate Order 

for Costs. 

| 

Filed December 6, 1930. 


■* 


* 


This cause came on at this term upon the motion of 
defendant herein, heretofore filed herein on November 5, 
1930, to vacate and set aside the order for Icosts passed 
herein on October 14, 1930, and was arguedj by counsel; 
thereupon, upon consideration thereof, it is, by the Court, 
this 6th day December, A. D. 1930: j 

Adjudged, ordered and decreed that said motion to vacate 
said order for costs be, and the same is hereby,! denied, as of 
November 22, 1930. 

JESSE C. ADKINS, 

Justice. 


To the foregoing order defendant asks atid is hereby 
granted an exception. 

JESSE C. ADKINS, 

Justice. 

O T\ as to form. 

DWIGHT E. RORER, j 

A tty. for Pf. 

12/6/30. ’ j 

i 

Order Denying Motion to Compel Plaintiff to Elect 

Remedies. 


Filed December 6, 1930. 

j 

# # # # # # | * 

This cause came on at this term upon the motion of 
defendant, heretofore filed herein on November 14, 1930, to 
compel plaintiff to elect remedies under her bill of complaint 
herein as amended, and, upon the statement cjf counsel for 
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defendant that he desired to tile an answer to said bill as 
amended but did not feel that he could file it until the Court 
ruled upon said motion to compel plaintiff to elect; 

109 thereupon, without argument, upon consideration 
thereof, it is, by the Court, this 6th day of December, 

A. D. 1930: 

Adjudged, ordered and decreed that said motion of 
defendant to compel plaintiff to elect remedies be, and the 
same is lierebv, denied. 

JESSE C. ADKINS, 

Justice. 

To the foregoing order the defendant asks and is hereby 
granted an exception. 

JESSE C. ADKINS, 

Justice. 

0 K as to form. 

DWIGHT E. BORER, 

A tty. for Pf. 

12/6/30. 

Answer to Amended Bill of Complaint. 

Filed December 9, 1930. 
##*#### 

Now comes Phillip H. Marcum, the above named defend¬ 
ant, reserving unto himself the right to object to all manner 
of imperfections in the Amended Bill of Complaint of plain¬ 
tiff herein to the same extent as if he had demurred, moved 
to strike or pleaded to the same, and, without waiving any 
such right, for his answer to plaintiff’s said Amended Bill 
of Complaint herein, defendant states as follows: 

(A) This court is without jurisdiction to grant the relief 
prayed for in plaintiff’s said Amended Bill of Complaint, 
for the reason that plaintiff was not, at,the time of filing 
her original bill of complaint herein, and is not now, a resi¬ 
dent of the District of Columbia, within the meaning and 
intent of Section 971 of the Code of Law for the District 
of Columbia. 

110 1. He admits that plaintiff is a citizen of the United 
States, but avers that she is a legal resident of the 
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City of Huntington, County of Cabell, State of West Vir¬ 
ginia, and that she is temporarily residing in| the District 
of Columbia only for the purpose of bringingjthis suit, as 
will hereinafter more fully appear. 

2. He admits that he is a citizen of the United States, 

denies that he is a resident of the District of Columbia, and 
avers that he is a legal resident of the City of Huntington, 
County of Cabell, State of West Virginia, and that he is 
in the District of Columbia as an employee of the United 
States Government on duty in the Department of Justice 
thereof and assigned to the Alien Property j Custodian’s 
Office. i 

3. He admits the allegations of Paragraph 3 of the 
Amended Bill of Complaint. 

4. He admits that no children have been born to plain¬ 
tiff and defendant as a result of their marriage, but avers 
that at the time of said marriage plaintiff had a son by a 
former marriage, then about seven years of age, whom de¬ 
fendant accepted in his household, supported' maintained 
and educated as he would his own child, and that said son 
is now of lawful age. 

5. He admits that following their said marrigge, plaintiff 
and defendant lived together as husband and wife, but avers 
that during the month of March or April, 1928, plaintiff 
and defendant separated by mutual consent and agreement 
and ever since have lived and now are living Separate and 
apart from each other. Except as admitted herein, he de¬ 
nies each and every allegation, matter and thing set forth 
in Paragraph 5 of plaintiff’s Amended Bill of Complaint, 
and the whole thereof, and specifically denies that plaintiff 
has always treated defendant kindly and affectionately and 

that she has at all times conducted hgrself toward 
111 defendant as a good and true wife, and alleges the 
facts fo be to the contrary, as will hereinafter more 
fully appear. 

6. He denies each and every allegation, matter and thing 
contained in Paragraph 6 of plaintiff’s amended Bill of 
Complaint, and the whole thereof, and specifically denies 
that on or about the first dav of Februarv, 1928, or at anv 
other time while plaintiff and defendant were living to¬ 
gether, he assumed a repellant attitude toward plaintiff; 
denies that he treated her with indifference and abuse; de¬ 
nies that he continually and systematically or at all nagged, 

i 

i 
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browbeat and intimidated the plaintiff; denies that lie 
found fault with each and every action of the plaintiff or 
at all; denies that he used violent and obscene language 
toward plaintiff; denies that such treatment continued until 
on or about the 23 day of April, 1928, or until any other 
time; and denies that he abandoned and deserted the plain¬ 
tiff, but avers that plaintiff and defendant voluntarily and 
by mutual agreement separated, as will hereinafter more 
fully appear. 

7. Except as hereinafter admitted, he denies each and 
every allegation, matter and thing set forth in Paragraph 
7 of plaintiff’s Amended Bill of Complaint, and the whole 
thereof, and specifically denies that he ordered her against 
her will and desire, or at all, to go to Charleston, West Vir¬ 
ginia, or anywhere else, to a friend of defendant for the 
purpose of securing a loan of money for him; denies that 
he assumed a repellant attitude and was indifferent toward 
plaintiff: denies that he abandoned and deserted the plain¬ 
tiff; denies that his attitude toward her became more an¬ 
tagonistic and repellant; denies that he used violent lan¬ 
guage toward plaintiff, and denies that he insisted upon 
her returning to Charleston, West Virginia, or to any other 
place, as in said paragraph alleged. He admits that 
112 during all the time between December, 1927, and a 
few days before April 23, 1928, the plaintiff had no 
knowledge of the intention of defendant to finally abandon 
and desert her, because he never had any such intention 
and never did abandon and desert the plaintiff. 

Further answering Paragraph 7 of plaintiff’s Amended 
Bill of Complaint, defendant avers the facts to be that from 
about the month of July, 1927, to the time of the mutual 
separation of plaintiff and defendant, as aforesaid, plain¬ 
tiff spent practically all of her time in Huntington, West 
Virginia, and was in the District of Columbia not more than 
thirty or forty days during said period, having gone to said 
City of Huntington of her own accord, and having returned 
to the City of Washington, District of Columbia, three 
times, once in October, 1927, when she stayed about a week; 
again the latter part of November or first part of Decem¬ 
ber, 1927, when she stayed a week or ten days, and again 
about the 9th day of January, 1928, at which time she stayed 
about a week, returned to Huntington, West Virginia, and 
did not again visit the City of Washington until March or 
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April, 19:28, when the voluntary separation of plaintiff and 
defendant occurred, as aforesaid. 

Further answering said Paragraph 7, defendant says that 
during the month of June, 1927, he, defendantjconveyed to 
plaintiff a one-half interest in and to all his rpal property, 
the same being situated in the City of Huntington, State 
of West Virginia, said property having been I conveyed to 
defendant by his mother during her lifetime, j Thereafter, 
during the month of June, 1928, defendant Iconveyed to 
plaintiff all his remaining right, title and interest in and 
to all his real property. Prior to said last mentioned con¬ 
veyance and during the months of March and! April, 1928, 
plaintiff had borrowed from a Mrs. Grace Thompson of 
Huntington, West Virginia, the total sum of j $4,000.00 in 
two amounts of $2,000.00 each, said l|oans having 
113 been made without the knowledge or consent of de¬ 
fendant. About the same time plaintiff borrowed 
the sum of, to-wit, $1,000.00 from one A. W. jWerniger of 
Huntington, West Virginia, without the knowledge or con¬ 
sent of defendant. That plaintiff’s trips to; Huntington, 
West Virginia, mentioned and referred to in her bill of 
complaint as amended, and to Charleston, West Virginia, 
for the alleged purpose of borrowing money fpr defendant 
were in reality for the benefit of plaintiff, afid when the 
attempted loans from Walter S. Hallanan of Charleston, 
West Virginia, the alleged friend of defendant mentioned 
and referred to in Paragraph 7 of plaintiff’s Amended Bill 
of Complaint, failed of consummation, plaintiff, without 
the knowledge or consent of defendant, borrowed the said 
sums aforesaid from said Mrs. Thompson anti A. W. Wer- 
niger, for her own use and benefit, and not fpr the use or 
benefit of defendant. 

8. Except as hereinafter admitted, defendant denies each 
and every allegation, matter and thing set forth in Para¬ 
graph 8 of plaintiff’s Amended Bill of Complaint, and the 
whole thereof, and specifically denies that plaintiff was 
absent from Washington in connection with apy loan trans¬ 
actions for defendant but avers that she wgs absent for 
her own benefit, as in Paragraph 7 of this answer alleged; 
admits that plaintiff and defendant went to livp at premises 
numbered 2700 Connecticut Avenue, Northwest, Washing¬ 
ton, District of Columbia, and that defendant maintained 
an apartment in said premises for plaintiff' and himself 
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uniil the* voluntary separation of plaintiff and defendant, 
as hereinbefore set forth; denies that plaintiff noticed any 
rcpellant and antagonistic attitude on the part of defend¬ 
ant, as he had no such attitude toward plaintiff; denies 
that he told plaintiff he had no affection for her and that 
he was in love with someone else whom he intended to 
marry; denies that he stated he was leaving plaintiff 

114 for good and would pay no further rent for the 
apartment then occupied by them; denies that plain¬ 
tiff cautioned defendant to take counsel with his intentions 
and to meditate upon the matter before he made good his 
threat, because he had made no such threat; denies that 
he reiterated his intention and said that his mind was made 
up, and that thereafter he could be reached at 614 S Street, 
Northwest, and that he thereupon packed up his belongings 
and forthwith removed the same from said apartment, and 
thus abandoned and deserted the plaintiff, and avers that ho 
did not remove his belongings from said premises until 
after plaintiff's belongings were removed therefrom, and 
that upon invitation of plaintiff he rode away from said 
premises with her in a taxicab which plaintiff had called 
to take her and her baggage to the station in order that 
she could return to Huntington, West Virginia. He admits 
that plaintiff and defendant have not lived together since 
their separation, as aforesaid, but denies that he has con¬ 
tinuously failed and refused to provide a home for her 
and that he has most irregularlv and insufficiently contrib- 
uted to her support and maintenance, and alleges that he 
has made ample provision for her support and maintenance, 
as will hereinafter more fully appear. 

9. lie admits the execution of the instrument mentioned 
and referred to in Paragraph 9 of Plaintiff’s Amended Bill 
of Complaint, but alleges the facts and circumstances sur¬ 
rounding the same were as hereinafter in Paragraph 20 
hereof set forth. 

10. He admits that he made payments under the agree¬ 
ment mentioned in Paragraph 9 of plaintiff’s Amended 
Bill of Complaint as set forth in Paragraph 10 of said 
Amended Bill of Complaint, but denies that said payment 

of July 31, 1929, was accomplished only after ex- 

115 treme difficulty and through the employment of coun¬ 
sel, as in said paragraph alleged, and avers the 

fact to be that on August 1, 1929, the day said payment 
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became due under said agreement, he sent a check for the 
sum of $179.17 to plaintiff at Huntington, W$st Virginia, 
which she received, and which she either forwarded or de¬ 
livered to her counsel in Washington, District of Columbia, 
who cashed the same on August 6, 1929. He further denies 
that he stated “I will not pay another damn cent under 
the agreement”, but admits that on or about! August 10, 
1929, he did inform plaintiff that because oil her breach 
of one of the conditions surrounding the making of said 
contract, he considered himself relieved from jfurther per¬ 
formance of the same, and admits that on August 15, 1929, 
through his counsel he caused to be sent toj counsel for 
plaintiff a communication, a copy of which is hereto annexed 
and made a part hereof, marked Exhibit “A”. 

11. He admits that he has not made any payments under 
said agreement since August 1, 1929, and alleges that noth¬ 
ing is due thereunder, for the reasons aforesaid and as 
hereinafter shown. He denies that he refuses to pay any¬ 
thing for the maintenance and support of plaintiff, but 
feels that he has already made ample and sufficient pro¬ 
vision for her support and maintenance and tliat he should 
be relieved of further payments to her. 

12. He emphatically denies each and every allegation, 
matter and thing set forth in Paragraph 12 of plaintiff’s 
amended Bill of Complaint, and emphatically and specifi¬ 
cally denies that at the time alleged therein, or! at any other 
time, he ever threatened to kill plaintiff if she brought a 
suit against him in the District of Columbia. 

13. He denies that he abandoned and deserted the plain¬ 
tiff, and alleges that if she is forced to reside with 

11G friends it is her own fault, as will hereinafter more 
fully appear. 

14. He admits the allegations of Paragraph 14 of plain¬ 
tiff’s Amended Bill of Complaint, except the allegation that 
he is well able to contribute to the support of plaintiff, and 
alleges that due to the fact that she incurred several thou¬ 
sands of dollars of indebtedness in the name of defendant 
before their separation, which he is obligated to pay and 
is paying, lie is financially unable to contribute to the sup¬ 
port of plaintiff and can do so only as a sacrifice and hard¬ 
ship upon himself, as will hereinafter more fully appear. 

15. He admits that since their said marriage, plaintiff 
has not been employed and has earned nothing whatsoever 


i 
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during that time, but he has no knowledge as to whether 
she was ever employed prior to their marriage or since 
their separation. lie avers that the property conveyed to 
plaintiff by defendant, with proper management, should 
have yielded an income ample for the maintenance and sup¬ 
port of plaintiff. 

16. He has no information as to whether plaintiff is now 
without funds and is in dire need of money to maintain 
and support herself, but he is informed and believes and 
therefore alleges that plaintiff has ample funds on deposit 
in bank or in a safe deposit box for her maintenance and 
support. 

Further answering plaintiff’s said Amended Bill of Com¬ 
plaint and the whole thereof, defendant states as follows: 

17. At the time of the marriage of plaintiff and defendant 
in 1914, defendant was engaged in the practice of law in 
the City of El Paso, State of Texas, and was receiving a 
good income, provided a home for plaintiff and her child 
by a former marriage, and received said child into his fam¬ 
ily, educated, maintained and supported said child the same 
as .if he were his own and continued so to do until his 

majority. During the month of November, 1918, de¬ 
ll 7 fendant entered the military service of the United 

States as a second lieutenant in the Motor Transport 
Corps of the Army. Later he resigned his commission and 
was appointed a civilian member of the Board of Contract 
Adjustment of the War Department in Washington, Dis¬ 
trict of Columbia, following the Armistice. About the time 
of the conclusion of the work of such Board he was com¬ 
missioned a Captain in the Judge Advocate General’s De¬ 
partment of the Regular Army of the L T nited States, from 
which he was voluntarily and honorablv discharged in De- 
cember, 1922, and on January 2, 1923, he entered the em¬ 
ploy of the Department of Justice in what was then known 
as the War Frauds or War Transactions Section, at a 
salary of $4300.00 per annum, and later was appointed 
a special assistant to the Attorney General of the United 
States at the same salary and assigned to duty in the office 
of the Alien Property Custodian, where he is now on duty. 
That on August 1, 1929, his compensation was increased 
from $4300.00 to $4600.00 per annum. 

18. About April, 1926, in order to please and satisfy plain¬ 
tiff, defendant began to turn over to her all his earnings, 
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and continued so to do until the first of March, 1928, and 
during said time defendant indorsed to plaiiitiff his pay 
checks as they were received, she deposited j the moneys 
from the same to her credit in the Riggs National Bank, 
Washington, D. C., had entire charge and supervision of 
the expenditure of the same, incurred all bills for the main¬ 
tenance of the household of plaintiff and defendant, re¬ 
ceived the same and was supposed to, and defendant for 
a long time believed she did, pay the same. That during 
said period defendant turned over to plaintiff $6,241.67, 
and whenever he wanted any money for himself! he was com- 
pelleed to and did ask plaintiff for the samel Although, 
during the period aforesaid plaintiff received the said sum 
of $6,241.67 with which to defray household expenses, 
118 she incurred, in the name of defendant, additional 
indebtedness amounting to approximately the sum 
of $2900.00, at various stores in the City of M 7 ashington, 
and, defendant is informed and believes and therefore al- 
leges, that plaintiff also borrowed in her own jname at the 
Riggs National Bank, Washington, D. C., tliej sum of, to- 
wit, $1500.00, which said loan was without thje knowledge 
or consent of defendant and which is still unpaid. Defend¬ 
ant has no knowledge of what plaintiff did with the pro¬ 
ceeds of said loan, but is informed and believbs and there¬ 
fore alleges that she used the same for her lown benefit. 
That in addition to the foregoing, plaintiff received all the 
income from tlie real property conveyed to h^r as herein¬ 
before shown, which, according to defendant’s! information 
and belief, amounted to approximately the sum of $2,000.00 
or more since said conveyances, as aforesaid*! About the 
month of October, 1928, plaintiff procured front defendant’s 
mother two diamond rings of the value of, tojwit, $700.00, 
which she sold and the proceeds of which she used for her 
own benefit. Following the death of defendant’s mother 
on July 11, 1929, plaintiff received the proceeds of two 
insurance policies on the life of defendant’s mother, aggre¬ 
gating the sum of $700.00, which, with the exception of the 
sum of, to-wit, $150.00 plaintiff appropriated! to her own 
use. From the time of the separation of plaintiff and de¬ 
fendant as aforesaid until August 1, 1929, defendant paid 
to plaintiff at various times a total sum of $2920.62 of which 
he has a record, and various small sums fromjtime to time 
of which he kept no record. At the time of said separation 
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plaintiff took all of the furniture and household furnishing 
then owned by defendant, which cost of the sum of approxi¬ 
mately $5,500.00, exclusive of a piano, which plaintiff pur¬ 
chased in her own name and paid for with funds supplied 
by defendant. That since the conveyance of said real 
119 property to plaintiff by defendant as aforesaid, she 
has increased the incumbrances thereon and has sold 
certain portions thereof, and in that manner has received 


the sum of, to-wit, $6,000.00, which defendant is informed 
and believes and therefore alleges, plaintiff has used for 
her own personal benefit. Defendant, since the marriage 
of the parties hereto and until their separation, used prac¬ 
tically every cent of his income for the benefit of plain¬ 
tiff and in maintaining the household of plaintiff and de¬ 
fendant, and has conveyed to plaintiff every vestige of real 
and personal property owned and possessed by him, except 
his own wearing apparel and personal belongings, in an 

endeavor to satisfv her. 

* 

19. That plaintiff has an ungovernable temper, is of a 
jealous disposition, and during the last six or eight years 
of the married life of plaintiff and defendant, plaintiff 
made life miserable and practically unbearable for defend¬ 
ant, bv constant bickerings and nagging and charges of 

unfaithfulness which were whollv unfounded. That de- 

* 

fondant did everything in his power to appease and satisfy 
plaintiff until such time as he came to a realization that such 
was impossible. At the least provocation, and sometimes 
without provocation, plaintiff would fly into a rage, both 
in public and at their home, and would humiliate defendant 
by creating scenes, and by calling him a dirty dog, a cur, 
a scoundrel, and other like opprobrious names. Many 
nights defendant would go home from his office after a hard 
day’s work and attempt to get some rest, but plaintiff would 
begin nagging and fussing with him, would compel him to 
get his own meals, and would keep him awake until the 
early hours of the morning. If he dozed off to sleep, she 
would slap his face and awaken him. Early in 1928 she 
committed an assault upon him and severely scratched his 
face, and again during the month of March, 1928, before 
their separation, she scratched his face, and he still 
120 bears the scars of said assaults. During the fall of 
1925 or early part of 1926, plaintiff struck defendant 
with a cane and inflicted a painful wound on his arm and 
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head. That following the last of the assaults upon him 
by plaintiff as aforesaid defendant came to ja realization 
that it was impossible for plaintiff and him tp longer live 
together, particularly from the fact that froiti.the preced¬ 
ing July, plaintiff had spent practically all of her time in 
Huntington, West Virginia, and it was then that plaintiff 
and edfendant mutually agreed to live separate and apart, 
as hereinbefore alleged. Plaintiff had frequently expressed 
a desire to be free and declared that she intended to procure 
a divorce. 

I 

Defendant further says that about the month of June, 
1926, the plaintiff, without just cause or excuse, refused, 
and ever since has refused, to cohabit with defendant as 
his wife, but in spite of that fact, defendant! had not lost 
his love and affection for her until a short timp before their 
separation, and up until the time of said separation, de¬ 
fendant endeavored to please and satisfy plaintiff and to 
bring about a restoration of their former marital status 
in the hope that they could continue their lives together, 
but plaintiff was persistent in her refusal and repeatedly 
informed defendant she would just as soon be touched by 
a “nigger” as by defendant. 

20. Although defendant had been contributing to the sup¬ 
port and maintenance of plaintiff from the time of said sep¬ 
aration until the month of June, 1929, he was induced to 
and did enter into an agreement under date of June 7, 1929, 
of which a copy is annexed to plaintiff’s Amended Bill of 
Complaint as Exhibit “A”, upon the express promise and 
agreement by plaintiff that she would institute proceedings 
for an absolute divorce in the State of West Virginia. 
121 Realizing that agreements between husband and wife 
for the purpose of procuring divorces are not recog¬ 
nized as binding and valid, plaintiff’s express promise to 
institute such proceedings in the Courts of West Virginia 
in order that the marital status of plaintiff and defendant 
might be terminated was not incorporated into said agree¬ 
ment of June 7, 1929, but defendant relied upon the plain¬ 
tiff’s solemn oral promise that she would institute such 
proceedings within thirty days from the datb of said con¬ 
tract, and entered into said agreement with! the intent in 
good faith to carry out and perform the sanje, and he did 
perform and carry out the same until the plaintiff failed 

7 —5552a 
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and refused to carry out her said promise as aforesaid, 
when defendant considered himself no longer bound by said 
contract or agreement and so informed plaintiff personally 
and through her counsel of record in this cause, one of 
whom prepared said agreement. That defendant thus 
frankly states to the Court the predicament in which he finds 
himself, for the purpose of apprising this Honorable Court 
of the true facts in this case in order that justice may be 
done between himself and plaintiff. He further says that 
plaintiff has repeatedly threatened to expose all of the 
shortcomings and faults and alleged shortcomings and faults 
of the defendant to his superior officers and associates in 
the Department of Justice, and has in fact called there and 
talked with some of defendant’s associates and told them 
various things about defendant, and has sought an inter¬ 
view with defendant’s superior officer in charge of the office 
in which defendant is employed, with a view of damaging 
defendant in the eyes of said superior officer and of em¬ 
barrassing him in his employment. 

21. That following the separation of plaintiff and de¬ 
fendant as aforesaid, defendant discovered for the first time 
that plaintiff had contracted numerous large bills at various 

stores in Washington, D. C., in his name, amounting 
122 to approximately $2900.00, since which time he has 

been paying and endeavoring to pay the same. He 
has in one or two instances given promissory notes for 
parts of said indebtedness and has made payments thereon, 
but suits on some of the same have been brought and judg¬ 
ments obtained against him, because he was unable to pay 
the same as rapidly as desired and at the same time support 
himself and plaintiff. 

22. At divers times during the years 1927, 1928 and 1929, 
the exact dates being to defendant unknown, the plaintiff 
herein, at the City of Huntington, State of West Virginia, 
hugged and kissed one Mont Davidson, a married man, and 
in turn was hugged and kissed by the said Mont Davidson 
while she, said plaintiff, was a guest in the home of said 
Mont Davidson and his wife, and on one occasion was dis¬ 
covered bv a servant in the said home lving in bed and the 
said Mont Davidson sitting on the side of the bed with his 
arms around her, hugging and kissing her, said conduct 
having been clandestine and without the knowledge or con¬ 
sent of tlie wife of said Mont Davidson. 
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23. That the said conduct of plaintiff with said Davidson, 
as aforesaid, was without the knowledge or corisent, privity 
or procurement of defendant herein. 

Wherefore, having fully answered the Amended Bill of 
Complaint of the plaintiff herein, defendant prays that the 
same be dismissed and the prayers thereof denied. 

PHILIP H. MARCUM, 

Defendant. 

RICHARD L. MERRICK, j 

Attorney for Defendant. 

\ 

District of Columbia, ss : 

Philip H. Marcum, being first duly sworn according to 
law on oath deposes and says that he has read the foregoing 
answer to the Amended Bill of Complaint herein by 
123 him subscribed, and knows the contents thereof; that 
the matters and things therein stated upon knowledge 
are true, and those therein stated upon information and 
belief he believes to be true. 

PHILIP H. MARCUM. 

i 

i 

Subscribed and sworn to before me this 8th day of De¬ 
cember, A. D. 1930. 

[seal.] CHAS. B. SORNBORGER, 

Notary Public, D. C. 

i 

i 

Note.— Defendant’s Exhibit 11 A” attached hereto is iden¬ 
tical with Defendant’s Exhibit “A” attached to Answer to 

Bill of Complaint at pages 24 and 25 of this record. 

! 

Order Granting Leave to Amend Answer to Original Bill. 


Filed December 11, 1930. 
****** 


* 


This cause came on at this term upon the motion of de¬ 
fendant for leave to amend his answer to the! original bill 
of complaint by dismissing the cross-bill, by I striking out 
prayer No. 2 of said answer praying for a divorce a mensa 
et thoro, and by letting the remaining parts of said answer 
stand as the amended answer of defendant to plaintiff’s 
said original bill of complaint; thereupon, upon eonsidera- 


i 
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tion thereof, it is, by the Court, this 11th day of December, 
A. D. 1930, 

Adjudged, ordered and decreed that the cross-bill of the 
defendant herein be and the same is hereby dismissed, and 
that defendant’s answer to the original bill of complaint 
herein be and the same is hereby amended by striking there¬ 
from Prayer No. 2 for the granting of a divorce a mensa 
et thoro t6 defendant and that said answer as amended 
be and the same is hereby considered as the answer 

124 of the defendant herein to the original bill of com¬ 
plaint. And it is further 

Ordered that this order be and the same is hereby entered 
as of date October 1, 1930. 

JESSE C. ADKINS, 

Justice. 

125 Request for Findings of Fact and Conclusions of 

Law . 

Filed March 24, 1931. 

«*••*## 

The Court makes the following findings of fact: 

1. That the plaintiff, Maria S. Marcum, and the defend¬ 
ant, Philip H. Marcum, are citizens of the United States, 
and both were at the time of the filing of this suit and still 
are residents of and domiciled in the State — West Vir¬ 
ginia. 

2. That the said plaintiff, Maria S. Marcum, and the de¬ 
fendant, Philip H. Marcum, were lawfully married to each 
other on the 21st day of November, A. D. 1914, at the City 
of El Paso, State of Texas, and that said marriage has 
not heretofore been dissolved, but is still valid and undis¬ 
solved. 

3. That no children have been born to the parties hereto 
as a result of their said marriage. 

4. That the defendant has, since the said marriage, sup¬ 
ported and maintained the plaintiff and has provided for 
her reasonable wants and necessities. 

5. That the defendant has transferred and conveved to 

•/ 

the plaintiff all of his real and personal property, except 
items of personal clothing and belongings necessary to his 
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reasonable comfort in life, and the plaintiff has sold and 
disposed of said property so conveyed and transferred to 
her and has expended the proceeds thereof without control 
by defendant. 

126 6. That from the first of June, A. D. 1926, to the 

23rd day of April, A. D. 1928, the plaintiff refused to 
cohabit with the defendant as his wife and to have sexual 
relations with him, and that on the 23rd day of April, A. D. 
1928, by mutual agreement and consent, the parties hereto 
dismantled and broke up the apartment formerly occupied 
by them, ever since have lived separate and apart from 
each other, and have not since cohabited or livj?d together 
as husband and wife, or otherwise. 

7. That acts of physical violence were committed by the 
plaintiff against the person of the defendant \yithout rea¬ 
sonable or just cause. 

8. That between the 16th day of March, 19^8, and the 
date of the filing of this suit on September 9, 1929, the 
defendant paid to plaintiff, for her maintenance and sup¬ 
port, the total sum of $2,898.62. 

Conclusions of Law. 


The Court makes the following conclusions of law: 

1. That the marriage of plaintiff and defendant was a 
valid marriage. 

2. That this Court is without jurisdiction to hear and 

determine the cause of suit set forth in plaintiff’s amended 
Bill of Complaint. j 

3. That plaintiff is not entitled to any equitable or other 
relief in the premises. 

4. That this Court is without jurisdiction to (}o anything 
except dismiss plaintiff’s suit. 


| Justice. 


127 Plaintiff’s Bequest for Findings of Fact. 

i 

Filed April 18, 1931. 


* * * * # # i # 

The plaintiff considering the facts hereinafter set forth 
to be proven and deeming them material to the due pre- 



102 


PHILIP H. MARCUM VS. MARIA S. MARCUM. 


sentation of this case in the findings of fact, requests the 
Court to find the same as follows: 

I. Maria S. Marcum, the plaintiff, is a resident of the 
District of Columbia, and Phillip H. Marcum, also known 
as Patrick Henry Marcum, the defendant, is also a resident 
of the District of Columbia, and were married in the city 
of El Paso, state of Texas, on the Twenty-first day of No¬ 
vember, 1914. 

II. Since 1919, the matrimonial domicile of both plain¬ 
tiff and defendant has been and now is in the city of Wash¬ 
ington, in the District of Columbia. The present address 
of the plaintiff is 1954 Columbia Road, N. W., and that of 
the defendant is 614 S Street, N. W., Washington, D. C. 

III. The plaintiff was married and divorced once prior to 
her marriage to the defendant. The defendant was mar¬ 
ried and divorced twice prior to his marriage to the plain¬ 
tiff. 

IV. No issue has been born to the plaintiff and the de¬ 
fendant, as a result of said union. 

128 V. A son by the former marriage of the plaintiff 
was adopted by the defendant and lived with the 
plaintiff and defendant as their own until the separation 
of plaintiff and defendant in April, 1928. He is now twenty- 
two years 6f age and lives with the plaintiff. 

VI. During all of the time the plaintiff and defendant 
lived together, they cohabited together as husband and 
wife, and the plaintiff during all of said time treated the 
defendant kindly and affectionately, and at all times con¬ 
ducted herself toward the defendant as a good, true, and 
virtuous wife. 

VII. On or about February First, 1928, while the parties 
were living together in an apartment at No. 2700 Con¬ 
necticut Avenue, N. W. in this city, the defendant assumed 
a repellant attitude toward the plaintiff, forced her to seek 
loans of money for him, treated her with indifference and 
abuse, and systematically nagged and intimidated the 
plaintiff, and unjustifiedly found fault with each and every 
action of the plaintiff, and used violent and obscene lan¬ 
guage toward the plaintiff, all of which treatment continued 
intermittently until on or about the Twenty-third day of 
April, 1928. 

VIII. Previous to February First, 1928, the defendant 
had “an affair” with a Miss “X”, a woman who resided 
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in Washington, D. C., and concerning which affair the de¬ 
fendant made a confession in writing and in his pwn hand¬ 
writing, dated June 3, 1926, which he gave to the 

129 plaintiff. The said confession is in evidence marked 

Plaintiff’s Exhibit No. 1. ! 

IX. There was always difficulty between the parties over 
money matters. The defendant incurred debts land lived 
in a manner beyond his income, failed to pay household 
bills and refused to provide sufficient money to bnable the 
plaintiff to meet the current expenses of the household. 

Certain encumbered real property, situated in West Vir¬ 
ginia, which for a time the plaintiff and the defendant held 
jointly by gift from the defendant’s mother, has all been 
swept away by foreclosure and sale. 

X. The parties enjoyed a joint account in the iRiggs Na¬ 
tional Bank of this City, the administration Concerning 
which was accomplished solely by the defendant, until the 
plaintiff discovered that the defendant, for several months, 
had been withdrawing funds from the said account for his 
own use and did not use the money to pay bills of the house¬ 
hold, and had altered the monthly bank statements so as to 
show a greater balance on hand in the said account than in 
truth and in fact the account should show. When the plain¬ 
tiff confronted the defendant with the altered bank state¬ 
ments, he admitted that he has so changed them and had 
used the money for his personal enjoyment and £aid, “well, 
what are you going to do about it?” Thereafter, the joint 
account was discontinued by mutual consent gnd the ac¬ 
count was changed into a single account in the name of the 
plaintiff, and thereafter until on or about April 23, 1928, 

the plaintiff administered the account. 

130 XI. On two separate occasions between the years 
1926 and 1928, the defendant struck the plaintiff 

with his fists and on the one occasion in 1928 knocked her 
down and so injured her, that she was forced to remain 
abed for several days thereafter. 

XII. Although the defendant struck the plaintiff as 
aforesaid and was generally abusive and quarrelsome to¬ 
ward her, and notwithstanding the matters and things as 
set out in Findings VIII, IX, X, and XI, she cbntinued to 
remain and live with the defendant until on or about April 
Twenty-third, 1928. 
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XIII. On or about April Twenty-third, 1928, while the 
parties were domiciled in an apartment at No. 2700 Con¬ 
necticut Avenue, N. W., in this city, the defendant told the 
plaintiff that he no longer had any affection or regard for 
her; that he was in love with another woman, one Julia 
Oden, of this city, and intended to marry her; that he was 
leaving the plaintiff for good, that she was not to come 
along, and that he would pay no further rent for the apart¬ 
ment or any other one; that hereafter his address would 
be No. 614 S Street, N. W. in this city. He thereupon 
packed up his belongings and forthwith removed them 
from the said apartment at No. 2700 Connecticut Avenue, 
N. W. and, without fault on the part of the plaintiff, 
abandoned and deserted the plaintiff, and ever since that 
date until the present time has lived separate and apart 
from the plaintiff, and has continuously refused to pro¬ 
vide a home for her, and has most irregularly and 

131 inadequately contributed to her support until the 
pendente lite decree of this Court was entered on 
September 18,1929. 

XIV. x\fter the abandonment and desertion aforesaid, 
realizing the lawful claim of the plaintiff upon him for 
maintenance and support, the defendant entered into an 
agreement in writing with the plaintiff, dated June 7, 1929, 
whereby he agreed to pay the plaintiff One Hundred 
Seventy-Nine Dollars and Seventeen Cents ($179.17) 
monthly, representing Fifty Per Cent (50%) of his then 
salary as Special Assistant to the Attorney General in 
Alien Property Custodian matters. A copy of said agree¬ 
ment is attached to the complaint marked Exhibit “A” 
and is made a part hereof by reference. 

XV. The defendant, under this agreement, paid the 
plaintiff the installments due on June 30 and July 31, 1929, 
in the sum of One Hundred Seventy-Nine Dollars and 
Seventeen Cents ($179.17) respectively, but the defendant 
has failed and refused to pay anything further for the 
support and maintenance of the plaintiff under said agree¬ 
ment, and served notice in writing to that effect, addressed 
to Counsel for Plaintiff, dated August 15, 1929, marked 
Defendant’s Exhibit “A” to the Amended Answer herein. 

XVI. At the time of the execution of this agreement, the 
defendant threatened the life of the plaintiff by stating to 
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her that he would kill her, if she mentioned tlhe name of 
Julia Oden in any Court proceedings against j him in the 
District of Columbia. 

132 XVII. Prior to the execution of the said agreement 
of June 7, 1929, the defendant executed another 

agreement dated April 4,1929, whereby he agreed to pay the 
plaintiff $250.00 per month, for her maintenance and sup¬ 
port. Xo payment was ever made by the defendant under 
this agreement. A copy of said agreement is jin evidence 
marked Plaintiff’s Exhibit No. 3. j 

XVIII. The plaintiff has never been employed in any 
capacity whereby she has earned her livelihood and she is 
not now in a position to earn her livelihood by reason of 
any skill or knowledge in any trade or profession and is 
without income from any source whatsoever, and owns no 
property of any description and has always been dependent 
upon the earnings of her husband for maintenance and 
support. 

XIX. In an endeavor to alleviate the financial situation 
in which the defendant found himself and to provide money 
to pay creditors for necessities on account, the plaintiff 
signed several promissory notes prior to the separation 
aforesaid. The plaintiff, as best she could, has curtailed 
the said notes and there remains unpaid and owing on ac¬ 
count thereof approximately $800.00 exclusive of interest. 

XX. The defendant is employed as a Special Assistant 
to the Attorney General of the United States in Alien 
Property Custodian Matters and at the present time is re¬ 
ceiving an annual salary of $4600.00, and has up dependents 
save and except that of the plaintiff. 

XXI. Under date of September 18, 1929, an award 

133 of alimony pendente lite was made bV this Court 
through Justice Wendell P. Stafford, in the sum of 

One Hundred Dollars per month, which sum tljie defendant 
has currently paid to the present time. 

XXII. Pending trial of the cause herein, thb defendant, 
on May 23,1930, filed a suit against the plaintiff! for absolute 
divorce in the Domestic Relations Court of Cdbell County, 
West Virginia, and attempted to serve the!plaintiff by 
publication in a newspaper published in a small town (Mil- 
ton) some forty (40) miles from Huntington,! the County 
Seat. The defendant swore in the complaint in the said 
cause that his wife was a non-resident of the State of West 
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Virginia. The record in said cause is an Exhibit herein, 
marked Plaintiff’s Exhibit No. 4. 

XXIII. On August 27, 1930, for due cause shown, this 
Court issued a temporary restraining order against the 
defendant herein and on September 4, 1930 a preliminary 
injunction enjoining him or his counsel from prosecuting 
or attempting to further prosecute, or take any steps in 
connection with the suit for absolute divorce he had brought 
against his wife in West Virginia. 

XXIV. On December 3, 1930 the Domestic Relations 
Court of Cabell County, West Virginia, dismissed the said 
cause wherein Phillip H. Marcum was Plaintiff and Maria S'. 
Marcum was defendant, with costs to the efendant, on the 
special plea of the defendant, therein on the ground, first, 
that the plaintiff therein, Phillip H. Marcum, was not a 
natural bona fide citizen of the State of West Virginia 
134 and resident thereof at the time of the bringing of 
that suit, and second, that prior to the institution of 
the said suit the defendant therein had instituted her suit 
in the Supreme Court of the District of Columbia for main¬ 
tenance and the defendant herein had filed his answer 
thereto seeking affirmative relief by asking a divorce from 
bed and board and that the said suit was still pending and 
undetermined. A certified copy of said dismissal is an 
Exhibit herein, marked Plaintiff’s Exhibit No. 13. 
Respectfully submitted, 

DWIGHT E. RORER, 

CYRIL S. LAWRENCE, 

Attorneys for Plaintiff . 

April 18, 1931. 


Conclusions of Law. 

1. The plaintiff and the defendant contracted a legal 
marriage, and the marriage relation still subsists between 
them. 

2. The parties are properly before the Court, the sum¬ 
mons in divorce having been personally served upon the 
defendant. 

3. The Court has jurisdiction of the parties and of the 
subject matter, the plaintiff being a bona fide resident of 
the District of Columbia within the meaning of the Code of 
the District of Columbia. 
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4. The facts establish desertion within the meaning of the 
Code, and the Court finds that without fault on the part of 
the plaintiff the defendant wilfully abandoned ahd deserted 
the plaintiff. j 

5. There has been no collusion, connivance, con- 
135 donation, or levity between the partibs in this 
case. 

6. The Court, therefore find that the averments of the 
bill have been sustained, and that the prayer of the peti¬ 
tioner will be granted, and a decree will be entered by this 
honorable Court divorcing Maria S. Marcum, the plaintiff, 
and Phillip H. Marcum, the defendant, from bed: and board. 

7. The Court further finds that the plaintiff is unskilled 
in any trade or profession and has never earned her live¬ 
lihood as such, and is without means of support 1 and has no 
income from any source whatsoever, and has always been 
dependent upon the earnings of her husband for mainte¬ 
nance and support. 

8. That the defendant receives an income 
Forty-six Hundred Dollars ($4600.00) per year 
other dependents, and accordingly is well able 
and support the plaintiff. 

9. The Court will enter a decree for alimony on behalf 

of the plaintiff in the sum of One Hundred Seventy-nine 
Dollars and Seventeen Cents ($179.17) per month, payable 
in two equal installments on the first and fifteenth day of 
each and every month following the signing of the decree; 
that the payments under the pendente lite alimony decree 
are to be continued without interruption until thje decree for 
divorce and permanent alimony is signed by the Court, and 
is absolute. I 

10. That the Court will continue jurisdiction over the 
parties hereto for the purpose of modifying the alimony 
decree upon good cause shown. 

11. That the Court directs that the defendant pay all of 
the costs involved in this suit and also counsel fees on be¬ 
half of the plaintiff herein, the amount of such costs and 
counsel fees are to be determined after conferences with the 
Court. 

Respectfully submitted, 

CYRIL S. LAWRENCE, 
DWIGHT E. RORER, 

Attorneys fori Plaintiff. 


April 18, 1931. 
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136 Findings of Fact and Conclusion of Law. 

Filed May 27, 1931. 

***##!»# 

The Court makes and files the following findings of fact 
and conclusions of law: 

1. Plaintiff Maria S. Marcum and defendant Phillip Ii. 
Marcum were married to each other on November 21, 1914 
at El Paso, Texas; said marriage has not been dissolved 
but is still subsisting. No children have been born as the 
result of said marriage. 

2. Both parties had been married and divorced prior to 
their marriage to each other. A son of plaintiff by her 
former marriage was adopted by defendant and lived with 
the parties until their separation. He is now of full age. 

3. From their marriage in 1914 the parties lived to¬ 
gether as husband and wife until April, 1928. 

4. In April, 1928 at the District of Columbia and without 
just cause defendant deserted plaintiff; the parties then 
had their home in the District of Columbia; defendant no¬ 
tified plaintiff he would no longer live with her, and removed 
his personal belongings from the apartment occupied by the 
parties. Since that time the parties have lived separate 
and apart, and defendant has refused to provide a home for 
plaintiff. 

5. Defendant was born in Huntington, West Virginia, m 
1881 and resided there until 1913. In that year he went to 
El Paso where he met and married plaintiff. Defendant is 
a lawyer and practiced his profession in El Paso until 
1916 when he returned to Huntington where he remained 
until the latter part of 1918 when he was commissioned a 

second lieutenant in the United States Army. 

137 While in Texas defendant voted and held public 
office as assistant prosecuting attorney. Upon his 

return to Huntington he re-established his legal residence 
in West Virginia, and since that time he has been registered 
as a voter at Huntington, West Virginia. 

Plaintiff’s name was upon the registration books of Cabell 
County, West Virginia as a voter in the year 1928 and for 
some years prior thereto. Plaintiff voted at least once in 
Huntington about four years ago. 

The parties came to Washington in 1919 while defendant 
was still in the Army and they maintained a home in Wash- 
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ington until their separation. Defendant’s 'parents had 
considerable real property in or near Huntington and 
this was transferred bv them to defendant arid bv him to 

♦ i * 

plaintiff. The property was heavily encumbered and be¬ 
tween 1922 and 1928 plaintiff spent much time in Huntington 
looking after the property and in caring fori defendant’s 
mother who was quite old and in bad health. The property 
had all been lost by the time this suit was filed. 

Defendant remained in the Army until December, 1922, 
and in January, 1923 he was appointed special assistant to 
the Attorney General, and except for a brigf period he 
has remained continuously in the Department of Justice. 
His present salary is $4800 per year. 

Sometime after the separation and by September, 1929 
plaintiff decided to make her residence in the District of 
Columbia, and at the time of the filing of this! suit she had 
become a resident of the District of Columbia^ and she has 
ever since been and is now a resident of the District of 
Columbia. j 

i 

138 Conclusions of Law. 

1. Except for the years spent in Texas defendant has 
been and is a legal resident of West Virginia. Ijntil the 
separation plaintiff’s legal residence was the isame as that 

t 

of her husband. 

i 

2. After the separation and by September, 1929 plain¬ 
tiff had adopted the District of Columbia asj her place of 
residence, and at the time of the filing of this suit and since 
she has been and is a legal resident of this District. 

3. Plaintiff is entitled to a limited divorce on the ground 
of desertion. 

I will fix alimony at the rate of $135 a morith. Suitable 
counsel fees will be allowed to her. 

May 27, 1931. j 

JESSE C. ADKINS, 

Justice. 

i 

j 

Decree of Divorce a Mensa et Tlioro. 

Filed Jun. 6, 1931. ! 

* * * * * # ; * 

This cause came on to be heard at this term; and there¬ 
upon, upon consideration thereof, and after; the tiling by 

I 

i 



110 


PHILIP H. MARCUM VS. MARLA S. MARCUM. 


the Court of the Findings of Fact and Conclusions of Law 
herein on May 27, 1931, it is this 6th day of June, 1931, 

Ordered, adjudged and decreed: 

1. That the plaintiff, Maria S. Marcum, be and hereby 
is granted a divorce a mensa et thoro from the defendant, 
Phillip H. Marcum, on the ground of desertion, as 

139 duly proved at the trial of this cause. 

2. That the defendant, Phillip H. Marcum, pay to 
Maria S. Marcum, plaintiff herein, the sum of One Hundred 
Thirty-five Dollars ($135.00) per month, payable in equal 
installments of Sixty-seven Dollars Fifty Cents ($67.50) 
at the office of her counsel, on the First and Fifteenth of 
each month, the first payment to be due and payable here¬ 
under as of the First day of June, 1931, and to continue 
until further order of the Court as permanent alimony. 

3. That the defendant, Phillip H. Marcum, pay to Dwight 

E. Rorer and Cyril S. Lawrence, counsel for the plaintiff, 

Maria S. Marcum, the total additional sum of $650.00/100 

dollars, as counsel fees, which said total sum shall be paid 

monthly in bi-monthlv installments on the First and 
* 

Fifteenth of each month commencing June 1, 1931, at the 
office of Dwight E. Rorer, 1156 Munsey Building, Washing¬ 
ton, D. C., in the sum of thirty dollars respectively until 
the said total sum of $650.00/100 dollars shall have been 
paid. 

4. That the defendant, Phillip H. Marcum, pay to Maria 

S. Marcum, plaintiff herein, the costs incurred by her in 
this proceeding, in the sum of One hundred dollars, plus 
costs to be taxed by the Clerk, payable in ten monthly in¬ 
stalments. 

JESSE C. ADKINS, 

Justice. 

To the foregoing decree defendant notes an appeal Bond 
for costs fixed in the sum of $100 or $50 in cash may 

140 be deposited in lieu thereof. 

Defendant also has made application for super¬ 
sedeas bonds, superseding alimony, counsel fees, and costs, 
which is hereby denied, and to which exception was duly 
asked and is hereby granted. 

It is however ordered that supersedeas bond for counsel 
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fees, court costs, and alimony in excess of $100 per month 
be, and the same is hereby, fixed in the sum of $1200. 

JESSE C. ADKjlNS, 

| Justice. 

June 6, 1931. j 

| 

i 

141 Memorandum. 

| 

June 23, 1931.—Undertaking on appeal for $100.00 ap¬ 
proved and filed. 

i 

j 

Assignment of Errors. 

Filed Jun. 26, 1931. I 

j 

i 

# $ # # * * j # 

I 

Now comes the defendant, Phillip H. Marcunpi, by his at¬ 
torney, and assigns as errors committed in the course of 
the trial and decision of the above entitled cause relied 
upon by him as grounds for reversing the decree of the 
Supreme Court of the District of Columbia cofiiplained of 
by and on appeal, the following: 

The Court erred: 

1. In admitting evidence over the objections of defendant 
thereto. 

2. In excluding evidence offered by and on behalf of 
defendant. 

3. In finding as a fact that plaintiff and defendant lived 
together as “husband and wife” until April, 1928. 

4. In finding as a fact that in April, 1928, defendant 
deserted the plaintiff. 

5. In finding as a fact that defendant notified plaintiff 
that he would no longer live with her. 

6. In finding as a fact that the property conveyed by 
defendant to plaintiff had “all been lost by the time this 

suit was filed.” 

142 7. In finding as a fact that “some tinfie after the 
separation” of plaintiff and defendant “and by 

September, 1929, plaintiff decided to make her residence 
in the District of Columbia, and at the time of Ithe filing of 
this suit she had become a resident of the 1 District of 
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Columbia, and she has ever since been and is now a resi¬ 
dent of the District of Columbia.” 

8. In concluding as a matter of law that “After the 
separation and by September, 1929, plaintiff had adopted 
the District of Columbia as her place of residence, and at 
the time of the tiling of this suit and since she has been 
and is a legal resident of this District.” 

9. In concluding as a matter of law that plaintiff is en¬ 
titled to a limited divorce on the grounds of desertion. 

10. In allowing plaintiff alimony. 

11. In decreeing that plaintiff be granted a divorce a 
mensa et tkoro on the ground of desertion. 

12. In decreeing that defendant pay alimony to plaintiff. 

13. In decreeing that defendant pay to plaintiff costs in 
the sum of $100.00, plus costs to be taxed by the clerk. 

14. In denying to defendant herein the privilege of filing 
a supersedeas bond staying the payment of alimony pend¬ 
ing appeal. 

15. In granting the temporary restraining order in this 
cause dated August 27,1930. 

16. In denying defendant’s prayers to dissolve said tem¬ 
porary restraining order, as set forth in his answer to 

plaintiff’s petition for such restraining order. 

143 17. In granting the preliminary injunction herein, 

dated September 4,1930. 

18. In passing the order of October 14, 1930, requiring 
defendant to pay to plaintiff the sum of $150.00 five days 
in advance of taking depositions in West Virginia. 

19. In denying defendant’s motion to vacate said order 
of October 14, 1930. 

20. In not granting defendant’s motion, filed November 
5, 1930, to vacate said order for costs, dated October 14, 
1930. 

21. In denying defendant’s motion to dissolve the afore¬ 
said preliminary injunction, filed on October 29, 1930. 

22. In not granting defendant’s motion to dissolve the 
aforesaid preliminary injunction, filed on October 29, 1930. 

23. In passing the order of November 5, 1930, striking 
out depositions taken on behalf of defendant at Hunting- 
ton, West Virginia. 

24. In granting leave to plaintiff to amend her bill of 
complaint in the manner and at the time of the application 
therefor. 
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25. In denying defendant’s motion to compel plaintiff to 
elect remedies. 

26. In not granting defendant’s motion to cdmpel plain¬ 
tiff to elect remedies. 

27. In ordering that testimony taken prior to; the amend¬ 
ment by plaintiff of her bill of complaint be considered in 

support of plaintiff’s bill of complaint as amended. 

144 28. In not ordering and directing that this cause 

be tried de novo after amendment of plaintiff’s bill 

of complaint and the filing of defendant’s answer to the 
amended bill of complaint. 

29. In not finding as a fact and concluding as a matter 
of law that the Supreme Court of the District pf Columbia 
is without jurisdiction to hear and determine the cause of 
suit set forth in plaintiff’s amended bill of complaint. 

30. In not finding as a fact and concluding as a matter 
of law that plaintiff is not a legal resident of the District 
of Columbia within the intent and meaning of the statutes 
relating to the granting of divorces in the | District of 
Columbia. 

31. In not finding as a fact and concluding las a matter 
of law that at the time of the filing of this suit plaintiff was 
a legal resident of the State of West Virginia, j 

32. In not finding as a fact and concluding jas a matter 

of law that at the time of the amendment of her bill of com¬ 
plaint herein plaintiff was a legal resident of the State of 
West Virginia. I 

33. In not finding as a fact and concluding a^ a matter of 
law that plaintiff is not entitled to any equitable relief in 
this cause. 

34. In not finding as a fact and concluding las a matter 
of law that plaintiff had failed to prove the defendant 
guilty of desertion, or any other misconduct entitling plain¬ 
tiff to a divorce a mensa et tlioro. 

35. In not dismissing plaintiff’s bill of complaint and 
her amended bill of complaint for want of jurisdiction in 

the Supreme Court of the District of Columbia to 

145 grant the prayers thereof. 

36. In not dismissing plaintiff’s bill of complaint 
and her amended bill of complaint for failure Ion the part 
of plaintiff to prove any cause entitling her jto relief, a 3 

8—5552 a 
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prayed for in her said original bill of complaint and her 
amended bill of complaint. 

37. In not finding as a fact and concluding as a matter of 
law that plaintiff had wholly failed to prove a cause of 
action or suit entitling her to equitable relief. 

RICHARD L. MERRICK, 

Attorney for Defendant. 

Copy of the aforegoing Assignments of Error received 
this 25th dav of June, A.D. 1931. 

CYRIL S. LAWRENCE, 

Attorney for Plaintiff. 

Memorandum. 

August 3, 1931.—Statement of Evidence signed. 
Supplemental Notice of Signing of Statement of Evidence. 

Filed August 10, 1931. 

* # # # # * # 

To Dwight E. Rorer, Esq., Munsey Building, and Cyril S. 

Lawrence, Esq., District National Bank Bldg., Washing¬ 
ton, D. C., Attorneys for Plaintiff: 

In view of the fact that Mr. Justice Jesse C. Adkins, 
before whom the above entitled cause was tried, is out of 
the City of Washington, District of Columbia, and was on 
the 3rd day of August, A. D. 1931, notice is hereby given 
that the Statement of Evidence heretofore served upon 
you on June 30, 1931, will be submitted to the Court for 
settlement or approval on Tuesday, August 11, 1931, 
146 at 10 o’clock A. M., as soon thereafter as counsel 
can be heard. 

RICHARD L. MERRICK, 

Attorney for Defendant. 

Copy of above notice received this 7th day of August, 
1931. 

DWIGHT E. RORER, 

CYRIL S. LAWRENCE, 

Attorneys for Plaintiff. 
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Stipulation. 

Piled August 10, 1931. j 

i 

* * * # * * ! # 

j 

I 

Whereas, the Statement of Evidence in th|e above en¬ 
titled cause was served and filed on the 30th day of June, 
1931, and j 

Whereas, on the day designated for presentation of said 
Statement of Evidence to the Court for signature, namely, 
August 3, 1931, Mr. Justice Jesse C. Adkins* the justice 
before whom said cause was tried, was away jon vacation, 
and 

i 

Whereas, a supplemental notice of signing of said State¬ 
ment of Evidence has been filed, designating Tuesday, 
August 11, 1931, as the day for the presentation of the 
same to the Court for signature, and 

Whereas, it appears that on said date, August 11, 1931, 
the said trial justice will not be available for ^signing said 
Statement of Evidence; 

It is hereby stipulated and agreed by and I between the 
parties hereto, acting by their respective attorneys of rec¬ 
ord herein, as follows: 

7 j 

1. That plaintiff may have until the 15tli day of Septem¬ 

ber, A. D. 1931, in which to file amendments, correc- 
147 lions or additions to the said Statement jof Evidence, 
and such designation of any additional jparts of the 
record she may desire to have included in the record on 
appeal to the Court of Appeals in this cause, j 

2. That the respective parties hereto hereby waive such 
if any time limits with respect to the filing of | said amend¬ 
ments, corrections or additions to the said Statement of 
Evidence and the presentation of the same to the Court 
for signature as may have already expired or may here¬ 
after expire between this date and the 15th daV of Septem¬ 
ber, 1931, and agree that no advantage will j be taken of 
the other party by reason or because of the expiration of 
anv such time limits. 

3. That the said Statement of Evidence may be pre¬ 
sented to the Court on the said 11th day of August, 1931, 
but it is understood and agreed that it shali be held until 
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the return of Mr. Justice Adkins, the trial justice, and 
then considered by him for signing and settlement, or such 
other action as he may decide to take with reference there¬ 
to, and that no advantage shall be taken by either party of 
any lapse of time until said Justice shall pass upon and act 
concerning said Statement of Evidence and such amend¬ 
ments, corrections, or additions thereto as may be sub¬ 
mitted by and on behalf of plaintiff in the meantime. 

Dated this 4th day of August, A. D. 1931. 

DWIGHT E. BORER, 

CYRIL S. LAWRENCE, 

Attorneys for Plaintiff. 

1 RICHARD L. MERRICK, 

Attorney for Defendant. 

Memorandum. 

October 14, 1931.—Order of Court of Appeals extending 
time to file transcript of record to and including November 
2, 1931—filed. 


14S Stipulation. 

Filed November 10, 1931. 


It is hereby stipulated and agreed by and between the 
plaintiff, Maria S. Marcum, and the defendant, Phillip H. 
Marcum, acting by and through their respective attorneys 
of record herein, as follows: 

That the proposed findings of fact and conclusions of 
law prepared by counsel for the plaintiff and submitted 
to the Court on the 18th day of April, 1931, be considered 
as filed in the Clerk’s office as of that date, and 

That the proposed findings of fact and conclusions of 
law prepared by counsel for the defendant and submitted 
to the Court on the 24th day of March, 1931, be considered 
as filed in the Clerk’s office as of that date, and 
That both said findings of fact and conclusions of law 
prepared by and on behalf of plaintiff and defendant be 
included in the record on appeal in this cause to the same 
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extent as any other part of said record, and that the Court 
consider said papers filed nunc pro tunc, as above indicated. 

D. E. RORER, ! 

C. S. LAWRENCE,! 

Attorneys for, Plaintiff. 

RICHARD L. MERRICK, 

Attorney for Defendant. 

November 10, 1931. 

7 i 

Order for Filmy Papers Nunc pro Time. 

Filed November 10, 1931. j 

i 

*• * * # # # j # 

This cause came on upon the oral motion of both plain¬ 
tiff and defendant for leave to file proposed findings 
149 of fact and conclusions of law as of the date the same 
were presented to the Court for consideration, in 
accordance with a stipulation entered into b\* the parties 
hereto acting by and through their respective attorneys of 
record herein: Thereupon, upon consideration thereof, it is, 
by the Court, this 10th dav of November, A. D. 1931: 

Ordered, That the proposed findings of fact and conclu¬ 
sions of law submitted on behalf of plaintiff bfe considered 
as filed in the Clerk’s office as of April 18, 19Sjl, and 

That the proposed findings of fact and conclusions of law 
submitted on behalf of defendant be considered as filed in 
the Clerk’s office as of March 24,1931, and ! 

That said proposed findings of fact and conclusions of 
law be included in the record on appeal in said cause. 

ALFRED A. WHEAT, 

Chief Justice. 

We Consent: 

CYRIL S. LAWRENCE, j 

D. E. RORER, | 

Attorneys for Plaintiff. 

RICHARD L. MERRICK, j 

Attorney for Defendant. 

Memorandum. 

i 

November 11, 1931.—Order of Court of Appeals further 
extending time to file transcript of record to and including 
November 17, 1931—filed. 
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* 


Designation of Record. 

Filed June 26, 1931. 

#####* 


Now comes Phillip H. Marcum, the above named defend¬ 
ant, and appellant in the above entitled cause, by his attor¬ 
ney, and designates and directs the Clerk to print the parts 
of the record which he desires to have included in the tran¬ 
script, said parts being considered sufficient for the deter¬ 
mination of the questions raised on appeal, namely: 

1. Plaintiff’s original Bill of Complaint and exhibits 
thereto attached. 

2. Defendant’s answer to original bill of complaint and 
exhibits thereto attached. 

3. Petition of plaintiff for Restraining Order and Injunc¬ 
tion. 

4. Temporary restraining order of August 27, 1930. 

5. Motion of defendant to dismiss his cross-bill. 

6. Answer of defendant to petition for Restraining Order 
and In junction and exhibits thereto attached. 

7. Preliminary Injunction of September 4, 1930. 

8. Motion of plaintiff for allowance of costs and counsel 
fees and supporting affidavit, filed September 24, 1930. 

9. Particulars with reference to Evidence to be adduced 
on behalf of defendant by depositions to be taken at Hunt¬ 
ington, West Virginia, dated October 6, 1930. 

10. Certified copy of order of Domestic Relations Court 
of Cabell County, West Virginia, dated September 3, 1930, 
and filed October 1,1930. 

11. Affidavit opposing motion for costs and counsel fees 
relative to notice of taking of depositions, field October 1, 
1930. 

12. Motion for continuance and supporting affidavit, filed 
October 1, 1930. 

151 13. Motion to dissolve restraining order, filed Octo¬ 

ber 1,1930. 

14. Amendments to defendant’s answer, filed October 
3, 1930, and notations thereon. 

15. Defendant’s motion for leave to amend his answer. 

16. Plaintiff’s motion for costs, filed October 11, 1930. 
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17. Depositions of Nellie Johnson, Mrs. Edith Mackav 
and Cornet Cobbs, filed October 11, 1930, and notice and 
indorsements thereon and filed therewith. 

18. Order for costs, filed October 14, 1930. I 

19. Plaintiff’s motion to Strike depositions, filed October 

20, 1930. I 

20. Defendant’s motion to Dissolve Preliminary Injunc¬ 
tion, filed October 16, 1930. 

21. Plaintiff’s answer to Defendant’s Motion to dissolve 
Preliminary Injunction, filed October 23, 1930. 

22. Defendant’s Motion to Dissolve Preliminary Injunc¬ 
tion, filed October 29, 1930. ! 

23. Plaintiff’s answer to the third of defendant’s motions 
to dissolve preliminary injunction, together \fith two affi¬ 
davits in support thereof, filed November 5, lfi30. 

24. Defendant’s motion to Vacate Order for Costs, filed 

November 5, 1930. j 

25. Order to Strike Depositions, dated Noveinber 5, 1930. 

26. Plaintiff’s Amendments to Bill of Complaint, filed 

November 11, 1930. j 

27. Affidavit for Defendant, filed November 12, 1930. 

28. Order denying defendant’s motion to dissolve pre¬ 
liminary injunction, dated December 6, 1930. j 

29. Order denying defendant’s motion to tacate Order 
for Costs, dated December 6, 1930. 

152 30. Defendant’s Motion to Compel! Plaintiff to 

Elect Remedies, filed November 14, 1930. 

31. Order Denying Motion to Compel Plaintiff to Elect 
Remedies, dated December 6, 1930. 

32. Order granting leave to defendant to amend answer 
to original bill of complaint, dated December 11, 1930. 

33. Memorandum of Mr. Justice Adkins, dafed November 

22, 1930, filed January 10, 1931. j 

34. Defendant’s Answer to Amended Bill of Complaint 

and exhibit, filed December 9, 1930. I 

35. Defendant’s proposed findings of fact and conclusions 
of law. 

36. Findings of Fact and Conclusions of Law, filed Mav 

27, 1931. | 

37. Decree of June 6, 1931, and notations thereon. 

38. Assignments of Error. 

I 

i 

i 

j 

j 
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39. Statement of Evidence. 

40. This Designation. 

1 RICHARD L. MERRICK, 

Attorney for Defendant-Appellant. 

June 25, 1931. 

Service of a copy of the aforegoing Designation of Record 
herebv acknowledged this 25th day of June, A. D. 1931. 

CYRIL S. LAWRENCE, 
Attorney for Plaintiff-Appellee. 

153 Counter-Designation of Record. 

Filed September 14, 1931. 


Comes now the above plaintiff, the appellee in the above 
entitled cause, by and through her counsel, and requests 
the Court to have included in the transcript on appeal, the 
following, namely: 

1. Plaintiff’s Request for Findings of Fact and Conclu¬ 
sions of Law, dated April 18, 1931. 

1 DWIGHT E. RORER, 

Attorney for Plaintiff-Appellee. 


154 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 153, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein tiled, copies of which are made part 
of this transcript, in cause No. 50242 in Equity, wherein 
Maria S. Marcum is Plaintiff and Phillip H. Marcum is 
Defendant, as the same remains upon the tiles and of rec¬ 
ord in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of November, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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155 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 50242. j 

Marta S. Marcum, Plaintiff, | 
vs. 

Phillip H. Marcum, Defendant, j 

Notice of Signing of Statement of Evidence. 

To Dwight E. Rorer, Esq., Munsey Building, ^tnd Cyril S. 
Lawrence, Esq., District National Bank Bldg., Washing¬ 
ton, D. C., Attorneys for Plaintiff: 

Attached hereto is a Statement of Evidence in the above 
entitled cause, the original whereof is this da\j filed in the 
Clerk’s Office of the Supreme Court of the| District of 
Columbia. 

You are hereby notified that the said statement of evi- 
deuce will be submitted to the Court for settlement or ap¬ 
proval on Monday, the 3rd day of August, 11931, at 10 
o’clock A. M., or as soon thereafter as coujnsel can be 
heard. 

RICHARD L. MERRICK, 

RICHARD L. MERRICK, 

Woodward Building, Washington, I). C., 

Attorney for Defendant. 

Copy of above notice and statement of evidence received 
this 30th dav of June, 1931. 

DWIGHT E. RORER, 

CYRIL S. LAWRENCE, 

Attorneys foir Plaintiff , 
Bv D. E. R. ’ I 

I 

150 In the Supreme Court of the District df Columbia, 

Holding an Equity Court. 

Equity. No. 50242. | 

M aria S. Marcum, Plaintiff, 

vs. | 

Philltp H. Marcum, Defendant, j 

Statement of Evidence. 

\ 

At the hearing of the above entitled caus^ on October 
1, 2 and 6, November 5, 1930, and February <24, 1931, the 
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followin’*: proceedings were had, evidence offered and 
given, rulings made by the Court, and exceptions taken by 
the defendant and noted by the Court: 

Thereupon, to maintain the issues joined on her part, 
plaintiff offered the following evidence: 

Maria S. Marcum, the plaintiff herein, being first duly 
sworn, testified in her own behalf, on direct examination, 
in substance, as follows: 

Her present address is 1120 Vermont Avenue, Washing¬ 
ton, District of Columbia; she is the wife of the defendant, 
having been married to him at El Paso, Texas, on Novem¬ 
ber 21, 1914; no children were born, of this union, and 
plaintiff and defendant lived together as husband and wife 
until April, 1928; she conducted herself toward defendant 
as a true and dutiful wife at all times; in the month of 
February, 1928, defendant's attitude changed very notice¬ 
ably; he changed from a man who was absolutely in love 
with his wife to one absolutely indifferent; he used obscene 
and violent language; she noticed the changed condition in 
February, 1928, and it continued from then on until April, 
at which time he suggested that they live separate 
157 and apart; in February, 1928, defendant asked her 
to take a letter to Mr. Walter Hallanan, asking him 
to lend him (defendant) some money, and she went and 
delivered the letter. She delivered the letter, not the one 
defendant gave her in August, but at his insistence in Feb¬ 
ruary she did deliver the letter and has a copy of it. The 
purpose of her visit to see Mr. Hallanan was to borrow 
money, because defendant was buying some property and 
was so much in debt and had numerous suits against him. 
By the property, she meant property in Huntington, West 
Virginia, which belonged to plaintiff and defendant jointly. 
She came by the property from a deed from defendant’s 
mother to her and defendant jointly. Her visit to Hunt¬ 
ington was in connection with loans and the illness of de¬ 
fendant’s mother. Defendant had gone to New York, and 
defendant had called her on long distance and asked her 
to return immediately to Huntington. Defendant’s mother 
had tuberculosis. Plaintiff went to Huntington every six 
weeks or so for years, and “went down there nursing his 
mother and father while ill for months.” She went to 
Mr. Hallanan and delivered the letter. It was very em¬ 
barrassing to her. They were then living at 2700 Connecti- 
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cut Avenue in an apartment, with her son, where they had 
lived since the fall of 1926. They continuously lived to¬ 
gether and cohabited together from the fall ojf 1926 until 
about April, 1928, at said place. 

Plaintiff returned from one of her trips to!Huntington 
in April, 1928. Defendant was not expecting her. A 
woman called him on the telephone and she hegrd the con¬ 
versation in which he said he was going out to j dinner. He 
then told plaintiff he no longer cared for! her, that he 

158 loved another, wanted a divorce, and had made ar¬ 
rangements to go to 614 S Street to live!. He stated 

lie would not pay the rent on the apartment i and he had 
not paid the rent since she left in December, and said that 
he had made his arrangements to live at 614 S Street and 
wanted her to leave and move their belongings out. He 
said he was in love with Julia Oden, who lives at Clifton 
Terrace Apartments. There was a quarrel;! there were 
pleadings and arguments on her part. She did not recall 
what was said word for word. “I think I ajsked him to 
consider what he was about to do before taking that step; 
that he should let things remain as they were! for awhile; 
that I had to return to Huntington.’’ His mother was ill 
and there were suits against her, and to wait awhile before 
making a decision, but he said “No,” he had made up his 
mind, had selected a place of residence, and |was moving 
there. He left. “He helped me pack the things and called 
the storage people to come and move the furniture and 
belongings out of the house.” He moved to 614 S Street. 
We did not live together after that. “He helped me pack, 
called the storage people and helped move everything out.” 
They have lived separate and apart since thatjdate. 

After a certain episode in 1926 defendant agreed to de¬ 
liver his checks to plaintiff. The episode was janotlier love 
affair with a woman other than the one previously men¬ 
tioned. Defendant confessed to her, in writing, which 
writing was introduced in evidence and is in Substance as 
follows: 

j 

i 

“I, P. H. Marcum, do hereby make this solemn declara¬ 
tion to my wife, Marie S. Marcum, on this 3rd day of June, 
1926, and in the following Language: 

i 

159 That I have had an affair with one —j-, now 

-, which in truth and in fact wa$ never more 
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than a flirtation—that the relationship existing* between the 

said-, now-, has at all times been of the 

most harmless character: that the nature of the relationship 
has been confined to lunches, dinners, theatres and dances— 

that I have never been in love with the said-, now 

-, nor have I ever led her to believe that I was sep¬ 
arated from my wife, Maria S. Marcum, nor that 1 intended 
to separate from her.” lie then stated that he then had 
no desire and had had none in the past to be separated 
from plaintiff, and that 4 ‘I do hereby re-affirm my innocence 
of any wrong-doing whatsoever, except as set out in the 
preceding part of this declaration,” and that “I now de¬ 
sire a reconciliation with mv wife.” The instrument con- 
eluded with the statement: 

“Upon and in consideration of this statement, and my 
assurance to mv wife of mv love and affection for her, she 
consents to continue to live with me as mv wife.” 

(Signed) 1\ II. MARCUM. 

(It was agreed and understood between counsel for the 
respective parties and the Court that the name of the young 
ladv mentioned in the so-called confession should be omitted 
from the record, as she is now married and living with her 
husband.) 

For the first time since their marriage plaintiff learned 
there had been somebody else and learned of defendant’s 
affairs with others. Naturally she was very much shocked 
and hurt very deeply and it was some while before she 
was able to get over it. Finally they resumed living- 
160 together and were very happy again for awhile, and 
the following summer he met the present woman and 
for whom he insisted upon a separation in April, 1928. 

After the signing of the paper, they made no agreement 
as to what defendant’s conduct should be; she asked him 
for a little time to get over the wound and he was agreeable 
to any condition, as he only wished the privilege of re¬ 
maining. They then lived and cohabited up until April, 
1928, at which time defendant brought plaintiff an agree¬ 
ment whereby he agreed to pay her half of his income and 
asked her to sign it. There was then offered in evidence 
and admitted over the objection of defendant, a paper 
writing, not signed, purporting to be an agreement between 
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plaintiff and defendant, which was marked Plaintiff’s Ex¬ 
hibit Xo. 2. Defendant objected to the admission of this 
document, for the reason that it was not executed, and for 
the further reason that a later agreement was inade. The 
Court admitted the paper and defendant noted an exception. 
This instrument provided in substance that! defendant 
should pay to plaintiff $175.00 per month for her mainte¬ 
nance and support, and referred to the parties as follows: 

“Phillip Ii. Marcum, of Huntington, West Virginia, now 
residing temporarily in the City of Washington^ District of 
Columbia, and Maria 8. Marcum, his wife, of Huntington, 
West Virgina, now residing temporarily in the City of 
Washington, District of Columbia,” and was! handed to 
plaintiff, according to her testimony, about tllie 20th of 
April, 1928, by defendant. 

After April, 1928, defendant sent plaintiff money irregu¬ 
larly; he gave her checks in any amount;, from $100 
161 to $125; the checks, she thought the agreement was, 
were to be $175.00 or $200.00 per month, ibut he sent 
sometimes $25.00, sometimes $50.00, and sometimes nothing. 
She was not always successful in getting moinev on the 
checks. Sometimes they were returned with a Iprotest fee. 
She has some of them. He would sometimes write checks 
to their creditors, which would come back and she would 
pay them. Defendant made numerous agreements. In 
April, 1929, he made an agreement in longhand, jdated April 
4, 1929, which was offered and read in evidence, without 
objection, in substance as follows: 

Defendant agreed to pay to plaintiff $250 per month in 
bi-monthly installments of $125 for her support and main¬ 
tenance on the 1st and 15th of each month or as; soon there¬ 
after as may be, and if plaintiff deemed it advisable any 
portion of said sum may be applied to the mutual indebted¬ 
ness of the parties. 

At that time there were many outstanding mutual debts, 
which was one of her arguments for asking defendant to 
consider things until the indebtedness of his mother could 
be liquidated and they were in a position to maintain sepa¬ 
rate establishments. Defendant gave her a check for the 
first half of the first monthly payment and then sent her a 
telegram in which he threatened not to pay the checks un¬ 
less she returned two pictures of the woman hei was in love 
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with. There was then offered in evidence by plaintiff a 
telegram, to which defendant objected, and which was ad¬ 
mitted by the Court and exception duly noted by defendant. 
The date of the telegram is not shown, but it was in April, 
1929, and read as follows: 

162 “If pictures not received Monday noon stop pay¬ 
ment on check.” 

When asked to explain what was meant by the telegram, 
plaintiff stated that in October, 1928, defendant’s mother 
had been taken to a sanitarium and was very unhappy and 
dissatisfied there, and wanted to come and live with plain¬ 
tiff and defendant, and plaintiff decided to bury her pride 
and she came to Washington to suggest that for defend¬ 
ant’s mother’s sake they resume living together. She went 
to the place where defendant had moved to upon their 
separation, 614 S Street, Northwest. On Sunday, March 
29, 1929, she left Huntington and arrived on April 1st, saw 
defendant, told him of his mother’s wish, and he seemed 
to be touched, and agreed to become reconciled with her. 
It was not a part of the agreement that defendant ’s mother 
should come to live with them, but defendant said he had 
decided upon a reconciliation, and went back to his office. 
In the meantime plaintiff had an interview with Julia Oden 
and asked her to eliminate herself. Plaintiff stayed with a 
friend that day, and returned to defendant the following 
day. Defendant did not tell her that he had talked with 
Miss Oden, and did not chastise her for going to see the 
lady and did not make any remarks with respect to it. In 
answer to the question as to whether they continued to 
live together, plaintiff answered: 

“Well, this did not happen on the 1st day. I did not 
remain. I think I left and we were both at a separate place. 
It was the next day, I think, the so-called reconciliation 
took place. He returned to his office and I learned that he 
had changed his mind and the reconciliation was not going 
to be arranged. He conferred with his landlady and 

163 between them they decided to tell me to get out.” 

She was told by the landlady to get out, who called to 
her from the floor above. Plaintiff looked at defendant, 
and he was laughing. She left in the morning, “this was 
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late at night.” She took the pictures at the time!from de¬ 
fendant’s dresser. They were pictures of Julia Oden. 
These are the pictures mentioned in the telegra'm, which 
she returned later on her next trip from Huntington. 

Plaintiff was then handed by her counsel a group of tele¬ 
grams, which were received in evidence and marked Ex¬ 
hibit Xo. 5. One dated February 24, 1928, was in Spanish 
and was translated by plaintiff to read as follows! 

“Since I have no money wire me twenty-five quick.” The 
telegrams were all from defendant to plaintiff and were 
addressed to her at 527 15th Street, Huntington, West Vir¬ 


ginia. 


Defendant is employed by the Government, he \Vas not so 
employed for a period of time, but he has been ijn the em¬ 
ploy of the Government in Washington for the [period of 
such employment. Plaintiff was then asked: 

“For approximately how many years have yoti lived in 
the City of Washington, Mrs. Marcum?”, to jvhich she 
replied: 

“Since 1919—eleven vears.” 

* i 

She first went to the office of her counsel, Dwight E. 
Borer, in June, 1929, and took up the matter of a contract 
between herself and defendant. There was otic drawn 
previously to the one appended to plaintiff’s Bill of Com¬ 
plaint as Exhibit A, which was not signed. Defendant ob¬ 
jected to the provision in it relating to an increase in 
1H4 salary, and there was then prepared the one ap¬ 
pended to Plaintiff’s Bill of Complaint as Exhibit 
A, which was signed bv both. Under the agreement, the 
first check on the first of July was sent direct! from the 
Department to plaintiff, but the second payment was not 
sent that way. and plaintiff called to find out about it and 
learned that defendant had removed his own pdwer of at¬ 
torney made sixty days previously and was sending his 
check instead. She got the money on the check. [She called 
Mr. Borer on the long-distance telephone and sent him the 
check. She has received no other payments under the 
agreement. Defendant said nothing to her after the first 
payment, but after the second one he was very! angry be¬ 
cause he had been called upon by Mr. Borer to make the 
payment and informed her that he was not payihg another 
payment and would not until she gave him ajn absolute 
divorce. Plaintiff did not agree to that. At the time of 
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the signing* of the agreement, plaintiff testified that “I told 
him I would have to bring in a suit in the Court for main¬ 
tenance unless he made an assignment through the Depart¬ 
ment that I could depend on,’’ and defendant “did threaten 
to kill me if ever I brought suit in the District of Columbia, 
and if I ever did, he would leave no stone unturned to hu¬ 
miliate and embarrass me, and do everything to cause me 
humiliation and embarrassment and trouble.” He threat¬ 
ened to kill her if she mentioned the name of the other 
woman, Julia Oden. 

Defendant’s salary is $4600.00 per year, and he is a 
Special Assistant to the Attorney General, assigned to the 
Alien Property Custodian matters. Thereupon plaintiff 
was asked: 

“Have you been named as defendant in proceed- 
165 ings for a divorce in any other jurisdiction?” to 
which counsel for defendant objected, for the reason 
that the same was immaterial. The Court asked for what 


purpose the question was asked, and Mr. Rorer replied: 
“A two-fold purpose: It is that there is an injunction 
against this plaintiff which makes this relevant testimony; 
and in the second place, by the sworn statements on tile in 
that case, a perjury has been committed which goes to the 
character of the defendant.” There then followed consider¬ 


able discussion between Mr. Rorer and the Court, during 
which the former insisted upon being permitted to offer 
the testimony. The Court finally said “But suppose while 
she is on the stand, let her answer, and I will reserve judg¬ 
ment on it.” Counsel for defendant said: “I wish to note 


an exception to the testimony,” and the Court replied: 
“I reserve judgment on the motion. Let it go for a 
moment. ’ ’ 


Plaintiff then testified that she had been named as de¬ 


fendant in a divorce proceeding at Huntington, Cabell 
County, West Virginia, and heard of it “three days before 
the suit was to be held.” She learned of it through a letter 
from a friend. Counsel for plaintiff then stated “This, 
your Honor, is the complete record in the County Court in 
that proceeding to September 20th.” Counsel for defend¬ 
ant objected for the reason that the record, which was not 
bound together but was a number of loose sheets, was not 
certified by the double certificate required by statute to 
make the same admissible as evidence. The Court then 
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asked if counsel could not agree. Thereupon Mr. Rorer 
stated: 

“This is part of the record (holding paper ijn his hand) 
and I wish to call your attention to this very interesting 
fact. This newspaper is published in a town known as 
Milton, West Virginia. Milton, I am told, is some 
166 twenty or twenty-five miles distant from Hunting- 
ton,—a little town up the valley. The notice was not 
published in a newspaper at Huntington, but published in 
this little town twenty-five miles up the valley; and it is on 
the last page.” Defendant’s counsel then stated: 

“Now, I move to strike out everything thatj counsel has 
said, intended to prejudice the Court here and attempting 
to show improper practice on defendant’s pa|rt, and fur¬ 
ther, to make the record straight, I want to make objection 
again to all references to the West Virginia testimony, as 
having no bearing on the issue in this case whatsoever. If 
counsel will add to his statement the fact that that news¬ 
paper is the one practically uniformly used by lawyers in 
the publication of summons, not only in divorce proceed¬ 
ings, but in others- 

Mr. Rorer, interrupting, then said: “I canrjot subscribe 
to that, my friend, because I have information to the con¬ 


* > > 


trary. * * 

“The Court (examining paper): This seenis to have a 
number of divorce publications in it and a feV other pub¬ 
lications.” ! 

“Mr. Merrick: So long as counsel has made the state¬ 
ment to the effect that the town of Milton i$ twenty-five 
miles distant from Huntington, I wish to add that it is the 
uniform practice of lawyers in Huntington to u^e that paper 
for the publication of summonses because the advertising 
rates are lower, and that it complies with the law. * * *” 

Some additional discussion ensued, whereupon the Court 
said: 

“I receive it; overrule the objection, and will give 
167 you (addressing Mr. Merrick) an exception.” 

Plaintiff then testified that she hadj never been 
employed in any capacity whereby she had earned a live¬ 
lihood, and is not now in a position to earn lnjjr livelihood, 
as she is not skilled in any trade or profession. She does 
not have any income from any source and does not own 


9—5552 a 
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any property anywhere, and is dependent upon defendant 
for her support. The amount of $100 she has been receiving 
is insufficient for her maintenance and support. There 
then ensued: 

“Q. During the past year while you have been receiv¬ 
ing this $100.00 per month, have you been able to accoutre 
yourself properly—dress ? ’ ’ 

“Mr. Merrick: I object to that as calling for a conclusion 
of the witness. Properly is a word that may mean any¬ 
thing. ’ * 

“A. Xo, I have had to borrow a coat.” 

“Mr. Merrick: I object as not being material or rele¬ 
vant.” 

“The Court: Overruled and an exception.” 

“Mr. Rorer: Have you been able to purchase those things 
to which you have been accustomed? A. Xo.” 

“Mr. Merrick: I object to “those things” to which you 
have been accustomed.” 

“The Court: The same ruling. Go ahead Mr. Rorer.” 

“Exception noted.” 

Plaintiff then testified that she had not been able to pur¬ 
chase food sufficient for her body and not been able to pro¬ 
vide herself with shelter from the elements in conformity 
with the manner to which she had been accustomed. She 
lives in a room, and not an apartment. 

168 On cross-examination, plaintiff testified as fol¬ 
lows : 

She had been married and was separated from her first 

husband three vears when she met defendant. She ob- 

•/ 

tained a divorce at El Paso, Texas, in Xovember, 1914, 
and almost immediately thereafter married the defendant. 
She had one child by her first husband, who was six years 
old when she married defendant, who adopted him there¬ 
after at Huntington, West Virginia, and he has remained 
with them since. Went to Public School, two years to 
preparatory school, to Fishburn Military School, Waynes¬ 
boro, Virginia, and to West Point. She borrowed the 
money for his tuition on an insurance policy on her life 
for the first year. 



131 


i 
i 

i 

j 

PHILIP H. MARCUM VS. MARIA S. MAHCUM. 

I 

They remained in El Paso, Texas, about three years 
after their marrige, when they went to Huntington, West 
Virginia, which was the home of defendant.; While in 
El Paso, defendant was appointed District Attorney, and 
practiced law there. At the time of the marriage defend¬ 
ant was Assistant District Attorney at a salary of $150.00 
per month. He then resigned and went into a law office, 
and became active in politics, and was employed to close 
down some speakeasies, at about the same salary. He was 
so employed about two years or less, until he we|nt to Hunt¬ 
ington, where he opened a garage, which he ran until he 
failed and his creditors * 4 shut down on him.’I’ He then 
joined the army on November 9th, two days | before the 
Armistice. He was above the draft age. Aijter joining 
the Army, he was sent to Camp Johnson in Florida, where 
he remained until January, 1918. He then went;to El Paso, 
and plaintiff went with him, where they stayed for about 
six months. Defendant was then a second lieutenant in 
the Motor Transport Corps engaged in going on 
169 inspection tours. His pay was $175.00 |per month. 

He also got allowances. After leaving El Paso, they 
returned to Huntington, West Virginia, and tjien defend¬ 
ant came to Washington, D. C., sometime in 1918, where 
plaintiff joined him in August of the same yehr. He was 
on duty in the Judge Advocate General’s Office in Wash¬ 
ington, until January, 1920. He resigned from the Army, 
and became an attorney in the War Transactions Section, 
and was reappointed a Captain in the Army iii 1920. His 
pay in the “War Contract Adjustment Bureau” was 
$4,500.00 per year. He remained in the Judge Advocate 
General’s Department until the Army was cut down, and 
then he obtained an appointment in the Department of 
Justice at $4,200.00 per year, in 1922. He remained in the 
Department of Justice until 1925, when he was asked to 
resign, did so late in the summer of 1925, about October, 
and was re-appointed in the Department of Justice as of 
May 1, 1926. During the interim he was not employed. 

“Q. Now, Mrs. Marcum, did you ever have ahy domestic 
troubles prior to the year 1925? A. Never.” 

They got along very well, but beginning iii December, 
1925, they had trouble, while defendant was j out of em- 
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ployment. During the time they were living together she 
did the household work, never refused to perform any 
household duties for him, never refused to get up and get 
breakfast but ‘‘He frequently insisted that I should not 
get up because he wanted me to remain in bed.” 

“Q. Do you remember Christmas, 1926, Mrs. Marcum. 
A. Well, what about it?” 

They all spent Christmas, 1926, in Huntington, West Vir¬ 
ginia, and stayed at defendant’s mother’s home. 

170 At Christmas, 1925, they had domestic troubles. 
Plaintiff went down to Huntington ahead' of defend¬ 
ant. He arrived there the 23rd or 24th. She does not re¬ 
call that she upraided him for not getting there sooner. She 
remained in bed all Christmas day, she was ill all Christmas 
day. She did not go to the Gypsy Club that day to attend a 
dance. She did not think she went to bed at 9 o’clock the 
morning of December 24, 1926, or 1925, and remain there 
all dav because of something defendant had done or said. 
She did not remember that. She doesn’t recall where thev 
went. Defendant did not suggest that they go to the hos¬ 
pital to see her son who was ill and she did not break out 
in a towering rage, she was ill. It was not a fit of temper, 
but was “Mr. Marcum’s cruel behavior on Christmas day,” 
which was that “Mr. Marcum came to Huntington without 
bringing so much as a handkerchief on Christmas day, 
1925.” He was out of employment, but “He had taken all 
the moneV that 1 had brought back from Huntington, about 
$2,000.” “I brought that back to him in October and it 
was gone in December.” It was placed in the Riggs Na¬ 
tional Bank.” Plaintiff then was asked if she did not state 
on direct examination that in February, 1925, defendant 
changed from a person who was in love with his wife to 
one who was indifferent, to which she answered in the 
affirmative. Now she stated they had trouble in 1925. She 
was then asked: 

“Q. What did he say to you, do you remember? A. No, 
I do not recall exactly. He was very abusive.” 

“Q. What did he say; what language did he use? A. I 
don’t recall the words—abusive language.” 

“Q. Did he use any obscence language? A. I 

171 think so.” 

“Q. Can’t you remember a word he said? —. No.” 
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She could not repeat anything he said to her in February, 
1928. He used swear words. He did not call lier any vile 
names. She presumes that cursing is obscene, but she does 
not recall any of the words used by defendant in 1928. 

Prior to February, 1928, she was called by Mr. Marcum 
from New York saying his mother was ill. “I had gone 
there to the Army and Navy football game, and I had a 
call from him to return immediately, in December, 1927, 
because of the illness of his mother, and she went to Hunt¬ 
ington right away. She stayed part of the time with de¬ 
fendant's mother and part of the time with friends. 

In December, 1925, she struck defendant with a walking 
stick, because she had gone to the bank about a check she 
had written on their joint account for $16.00,; and to in¬ 
quire about errors. They had an account at; Riggs Na¬ 
tional Bank, where defendant’s salarv and money loaned 
to her by his father and mother were deposited. They 
mortgaged their house and gave her the monbv, and she 
deposited it in the Riggs National Bank. He jsent her to 
his parents to get the money. Following her striking him 
with the walking stick, she went to the bank, closed the joint 
account, and changed it to her name. Thereafter, begin¬ 
ning in 1926, when defendant became employed|in the office 
of the Alien Property Custodian, he gave all his pay checks 
to her and she deposited them in her account. Witness 
thereupon identified photostat copies of her signature in¬ 
dorsements on a series of checks issued to defendant bv 

i * 

the Office of the Alien Property Custodian beginning 
172 with check dated May 31, 1926, and running through 
February 29, 1928, all bearing the indorsement of 
both plaintiff and defendant and showing that they were de¬ 
posited in the Riggs National Bank, and aggregating the 
total sum of $6,241.67. During that period,; from May, 
1926, to February 29, 1928, plaintiff had charge of all the 
financial transactions of the household. She paid the rent, 
and the grocery bills “as much as I could.” They had an 
account at Woodward & Lothrop’s, where all imembers of 
the household made purchases. They had an account at the 
Million Dollar Grocery. She Paid the bills there “when¬ 
ever I had the check to pay them with.” There was an 
account at Magruders when she took over the account at 
the bank. She bought groceries from Charles George also, 


i 
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and defendant opened an account there. She paid the bills 
when she could. He owed Mr. George some money when 
she took over the account. Between the time of taking over 
the account and February 29, 1928, she “paid to the capac¬ 
ity of his salary all” she could. At that time there were 

v * 

balances on all those accounts. They were incurred prior 
to and during the aforesaid period. 

The property mentioned by her on direct examination 
came from defendant’s parents and was located in Hunt¬ 
ington, West Virginia. There were seven houses, but most 
of it was unimproved. There were about forty lots alto¬ 
gether. Defendant’s mother deeded the property to both 
her and defendant, in June, 1926. It was deeded to de¬ 
fendant by his mother first, and two days later one-half of it 
was deeded to plaintiff by defendant. Later, in June, 1928, 
defendant deeded the entire title to plaintiff. 

173 She knows Mrs. Grace Thompson, and when Mr. 

Hallanan failed to make a loan, Mrs. Thompson made 
a loan of $4,000.00 to plaintiff, in March or April, 192S, in 
two separate transactions of $2,000 each. Part of the 
money she received was deposited in the District National 
Bank. One of the notes was signed by plaintiff and the 
other signed by Mrs. Thompson. Mrs. Thompson indorsed 
the note signed by plaintiff. The money was at first 
deposited in the maiden name of a friend of plaintiff’s, 
Mrs. Leha Burke Bowen, but was withdrawn from the 
name of Lena Burke and deposited in the name of plain¬ 
tiff within ten days. $927.00 was deposited in the name of 
Lena Burke. Defendant got no part of the $4,000.00. It 
was used to pay debts on property. At that time defend¬ 
ant owned half of the property and she owned the other 
half. She had a trust arrangement with R. P. Asburv. 
Defendant didn’t want to be bothered by the property, 
because it was indebted so much, and Mr. Asburv under¬ 
took to act as trustee and to try to make a sale. Three 
days after part of the property was advertised for sale, it 
was sold, and she received “I think, about $300.” out of 
three houses over and above taxes and debts against them. 
She sold another piece of property but the man who bought 
it “had to pay all the taxes and sewer and about $500 pay¬ 
ments to the loan company” and “I got about $200 over and 
above.” In answer to a specific question, plaintiff answered. 
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“I don’t know if there were any sewer assessments against 
that particular piece.” The sale was on August' 5,1929. At 
that time the mortgage amounted to $5,000, and the pay¬ 
ments to the 44 company” about $500. 'She did not 

174 borrow monev from A. W. Wernicke, but defendant 
did, a thousand dollars, which paid a!note of his 

mother’s, and some insurance policies, and thb balance of 
about $200 was brought to Washington and deposited. 

She first testified that at the time the property was deeded 
to her, the incumbrances were around $38,000,(that she did 
not increase them, but decreased them as rfiuch as she 
could. In answer to specific question as to whether she 
knew the amount of the incumbrances on thel property at 
the time it was transferred from Captain Marcum’s mother, 
she said 4 4 No. Air. Marcum would be the oiie that could 
tell you what the incumbrances were then. Tjhey were all 
more or less incumbered.” She and defendant increased 
the incumbrances after the death of defendant’s father. 
The new loans placed thereon were a slight ihcrease over 
the old ones, but she does not know the amount. 4 4 They 
were a few hundred dollars over each loan after the judg¬ 
ments were paid.” The largest loan secured amounted to 
about $4,000. At the time the property was djeeded to her, 
the incumbrances were about $38,000. The money realized 
from the increase of the loans was used to pay some notes 
and accounts of defendant and for groceries and necessary 
clothing for plaintiff. j 

As to the so-called confession, offered as plaintiff’s ex¬ 
hibit No. 1, plaintiff had been away and when | she returned 
she found a bill for $35.00 for a lady’s case, whp was defend¬ 
ant’s stenographer at that time. Defendant did not tell 
her that he had given the case to his secretary because of 
her having worked overtime, but 44 he admitted that she was 
a gold digger.” They became engaged in qhite a serious 
quarrel over the matter. Plaintiff insisted on know- 

175 ing who the purchase was for, called tlie young lady 
and told her that defendant had not paid the bill for 

her Christmas present, and she cried and said she had been 
misled and misinformed about defendant, and didn’t want 
to see him again, and told plaintiff she was Engaged to be 
married. She was divorced from her first husband while 
working for defendant, which was in December, 1923. De- 
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fendant voluntarily made the confession—volunteered to do 
so out of a clear sky—and sat down and wrote the whole 
thing out. 

As to the plaintiff’s exhibit No. 2, a proposed agreement, 
this was prepared about April 20, 1928, at the time defend¬ 
ant confessed he was in love with someone else and wanted 
a separation. Plaintiff had been in Huntington, West Vir¬ 
ginia, having gone there in February and returned to 
Washington about April 19 or 20, 1928, when the agree¬ 
ment was prepared. 

At the time the letter to Mr. Hallanan was given to her, 
she owned 'a one-half interest in the property, and the 
letter was written concerning certain maturing obligations 
on that property. At that time defendant was employed 
in Washington. Plaintiff had no desire to go and see a 
strange man about loans, as she thought defendant ought 
to do so, although he had been there just prior to that, in 
August, 1927. She did not deliver the letter in August, 
1927, she refused to do so, but she delivered the letter dated 
February 3, 1928, to Mr. Hallanan, in March, 1928. The 
purpose of the loan from Mr. Hallanan was to refinance 
the encumbrances on the property of herself and defendant. 

She did not talk over a separation with defendant 
176 before he made the agreement of about April 20, 
1928. He just went out and drew it up and asked 
her to sign it. She asked for the agreement dated April 4, 
1929, in which defendant agreed to give her a stated amount 
of money each month, that is all that is in it. 

She testified, she stated in answer to a specific question, 
on direct examination that she arrived in Washington on 
Easter Sunday, which was March 31 or April 1, 1929, and 
saw defendant at 614 S SI., X. W. She was at Mrs. Bowen’s 
house on Inauguration Day, March 4, 1929. She did not 
attend the inaugural parade, but had a visitor, who was 
Mr. Rorer, her counsel, who stayed a very few minutes. 
The visit was not with respect to plaintiff’s domestic af¬ 
fairs, but was for the purpose of asking about some people 
in California. 

The agreement of April 20, 1928, was presented to her 
out of a clear sky. Defendant informed her he wanted a 
divorce, and drew the paper and brought it to her and asked 
her to sign it. She did not tell him she wanted a divorce. 
She got back to Huntington after the separation as soon as 



PHILIP H. MARCUM VS. MARIA S. MARCUM. 


137 


the household things were packed and sent to storage. The 
household effects are still in storage in plaintiff’s name. 
About three or four thousand dollars was pgid for the 
furniture, defendant’s father and mother paid! for it, she 
did not pay any jiart. She purchased a piano on the in¬ 
stallment plan in June, 1927, a few months before they 
parted, which she still has. 

i 

l 

“Q. And you paid for it out of funds that Chptain Mar¬ 
cum furnished you? A. He didn’t furnish me| any funds 
for that after he left. It was purchased in Juiie.” 

177 She made the payments on the piano from money 
furnished by defendant between the purchase and the 

separation in April, 1928. The apartment rent was $100 
per month, there was a mortgage payment of $60 and an¬ 
other one of at least $100, and she paid $1251 every two 
months at Woodward & Lothrop, and defendant’s salary 
was only $350 per month, but in spite of those payments she 
purchased the piano on the installment plap, although 
neither she nor defendant play that instrument It was a 
second hand Steinway, the price being about $4p0. 

Her attention was brought to one of the telegrams intro¬ 
duced on direct examination, dated September 15,1928, rela¬ 
tive to delay in sending a check, which she either got later 
or got a telegraphic money order. Another telegram, dated 
September 17,1928, reading “Difficulty with bank. George. 
Hope to have straightened before noon Tuesday. Holding 
everying until then to prevent suit.” She was in Hunting- 
ton and does not recall the circumstances. Defendant had 
some notes with George he had given prior to her manage¬ 
ment of his affairs. She was then in Huntington and was 
supposed to be receiving $125.00 per month from defend¬ 
ant under an oral agreement. Practicallv all bf the tele- 
grams were sent to her in answer to telegrams from her. 
Counsel for defendant then read one of the telegrams offered 
by plaintiff, dated December 22,1928, which read as follows: 

I 

“Mrs. P. H. Marcum, 527 15th Street, Huntihgton, West 
Virginia. Every resource exhausted today stop Hopeful 
for Monday stop. Expect you Hopeland Monday evening 
without fail stop Night letter fully your plan^ stop If I 
can arranged you will hear from me Sundjay as some- 

178 thing mav develop tonight. Will phone you in morn¬ 
ing. LoveP. H. M.” I 
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She remembers the circumstances, they were the usual 
ones, excuses for not having money to send. The reference 
to Hopeland relates to the Sanitarium where defendant’s 
mother was at Terra Alto, West Virginia. The telegram 
was preceded by a long distance call to defendant by plain¬ 
tiff, she having reached him at Clifton Terrace Apartments. 
She did not go to Terra Alto on Christmas, but had been 
there previously. Another telegram offered by plaintiff was 
read, as follows: 


“Mrs. P. H. Marcum, 527 15th Street, Huntington, West 
Virginia. Mother improved. Both regret you not here. 
Love to all. P. H. M. ” (This was dated December 25,1928.) 

Plaintiff received the telegram Christmas Day. 

On her trip to Washington April 1, 1929, she went to 614 
S Street, and went right on upstairs. She met the butler 
in the hall, and directed him to take her bag to defendant’s 
room. She did not stay there all night. She had a violent 
quarrel with defendant on that occasion. She did not lock 
him in the room. Defendant had not kept his promises to 
send money, and she asked him to make some promise to 
her definitely that he would do something, which led up to 
the agreement for $250 per month. 

Asked the question “Now, Mrs. Marcum, how much time 
have you spent in Washington since April of 1928?” plain¬ 
tiff answered: “I have been up here several times on trips. 
I have been here for a vear now. ’ ’ She lives at 1120 Vermont 
Avenue, which is the annex to the Burlington Hotel, 
179 pays $30 per month for one room, does not cook her 
own meals, but takes them at restaurants. 

Defendant’s mother died July 11, 1929. She was taken 
to the sanitarium at Terra Alta in the fall of 1928. De¬ 
fendant never asked her to have his mother come and live 
with them. Following the removal of Mrs. Marcum, de¬ 
fendant’s mother, to the sanitarium, defendant threw out 
some things and took what he wanted, and the balance was 
disposed of for a very modest sum. In answer to the ques¬ 
tion as to who got the money, plaintiff said “They were all 
mine, and I asked him to give all of it to me.” Defend¬ 
ant’s mother had given everything in the house to plain¬ 
tiff. The house remained vacant for six months, and was 
rented for $35 per month. Defendant did not suggest to 
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her that it would be advisable to keep the lioihe together, 
but said he never wanted to see the place again, j The furni¬ 
ture was put out. A junk man took part of it, and the rest 
was sold to a second-hand man for $50. She has what is 
left, a few pieces. Defendant’s mother gave plaintiff two 
diamond rings, which plaintiff finally pawned.! As to the 
value, plaintiff said “I don’t think you could sell them for 
$200 apiece if you tried. Defendant’s mother had given 
plaintiff all of her keepsakes to keep. “Tht remaining 
part Mr. Marcum selected what he wanted of| it while he 
was there.” He packed two bags, which were sent to his 
address in Washington. Defendant’s mother: had an in¬ 
surance policy of $312, which she changed from defend¬ 
ant so as to make plaintiff beneficiary. Plaintiff said she 
had to pay the burial expenses of defendant’s mother. 

On one occasion plaintiff rented th0 apartment 
180 of plaintiff and defendant to Mrs. Pauline Hayes, 
the arrangement being made in Captaip Marcum’s 
presence. She does not think Mrs. Hayes paicj $100.00 for 
rent. She doesn’t recall that she did. 

There was no collateral oral agreement at thfe time of the 
preparation of the written agreement of Jiime 7, 1929. 
Plaintiff did not agree to go to West Virginia and obtain a 
divorce from defendant. She had no conversation with 
Colonel Warren Dean about the eleventh or twelfth of 
June, 1927, at the apartment at 2700 Connecticut Avenue, at 
which he said to plaintiff that she would be very foolish to 
expect anything further from Captain Marcuiii if she per¬ 
sisted in her refusal to be a wife to him, and jthat no man 
would stand for such a situation very long, to which she re¬ 
plied that she had not been a wife to defendant ifor over two 
years, and if he didn’t like it, he knew what lie could do, 
and that she was going to get a divorce. Such conversation 
did not occur in substance then or at any other [time. There 
was not even any intention of separation between plaintiff 
and defendant at that time. 

i 

She knows a man by the name of Mont Dhvidson who 
lives in Huntington, West Virginia. Objection was there¬ 
upon made to further examination of plaintiff by counsel 
for defendant with reference to her conduct with Mr. David¬ 
son, for the reason that the answer made no mention of 
such conduct or misconduct. The Court thereupon gave 


! 
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defendant leave to amend his answer and counsel for de¬ 
fendant reserved the right to further cross-examine plain¬ 
tiff along that line, which was allowed by the Court. 

Plaintiff then testified upon re-direct examination 
181 as follows: 

She identified an original letter addressed by de¬ 
fendant to Walter S. Hallanan in August, 1927, and a copy 
of one dated February 3, 1928, which were offered in evi¬ 
dence by plaintiff’s counsel, objected to by defendant’s 
counsel, admitted, and an exception noted by defendant. 
These letters related to loans on property at Huntington, 
West Virginia, and referred to previous conversation re¬ 
lative thereto between defendant and said Hallanan. No 
such loans were ever made, and defendant objected to the 
letters as not being material to any issue involved in this 
case. 

On June 2 or 3, 1926, plaintiff and defendant received 
deeds to property in Huntington, West Virginia, from de¬ 
fendant's mother. On May 29, 1926, a deed was made out 
to defendant for a part of the property while plaintiff was 
absent from Huntington. “It was Mrs. Marcum’s inten¬ 
tion that the deed be made to us jointly, but I was absent, 
and the deed was made to him.” 


“Mr. Merrick: I move to strike out what she savs about 

•» 

Mrs. Marcum’s intentions as being naturally irrelevant 
to any issue involved here, and hearsay. The intention of 
the donor of that property has been expressed by deeds, 
and I think her testimony ought to be confined to that.” 

“The Court: I assume she gets the intention from con¬ 
versations she had with the donor. I will overrule the mo¬ 
tion.” 

“Mr. Merrick: Will your Honor permit this witness to 
testifv to what a donor’s intentions were, the donor not 
bein°‘ here?” 

“The Court: Yes, I will admit that.” 

182 “Mr. Merrick: Exception.” 


Plaintiff then testified that two days later, when she 
arrived, the deeds were then transferred to herself and 
defendant, jointly. The first deed was signed and re¬ 
corded, and about two days later defendant transferred 
that property to plaintiff. He transferred it to someone 
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else, and then to me. On June 3, 1926, she and defendant 
owned the land jointly, each an undivided one-l^alf interest 
therein. The incumbrances then were about $20,000, or in 
excess of that. During the joint holding of the property, 
defendant made four loans of approximately $10,000, which 
included taxes, sewer and interest, which made the total 
incumbrances when she received the whole of the property 
in excess of $30,000. On June 29, 1928, she received the 
remaining interest of defendant in the property by deed, 
at which time it was all encumbered, the total ajnount being 
$38,000. There was a suit brought against it,: the cost ot 
the suit, interest and taxes, and the $4,000 slije borrowed, 
brought the incumbrances to $38,000. She has increased 
nothing since the day the property was deeded to her by 
defendant. The property is now all gone. Plaintiff then 
detailed payments alleged to have been made! by her for 
taxes, repairs, incumbrances, interest, premiums on in¬ 
surance policy on defendant’s life in which she is bene¬ 
ficiary, street paving, supplies, and various other items, in¬ 
cluding payments on judgments, aggregating $9,000. 

Of the first loan of $2,000 from Mrs. Thompson, plaintiff 
deposited $1,800 in the District National Bank.; She didn’t 
deposit it all in the District Bank. She deposited 
183 some in the Riggs Bank. She deposited hll the $4,000 
between the District and the Riggs Banks. The ac¬ 
count was in her name at the Riggs Bank. At; the District 
Bank “I deposited it in my name, and later asked friends 
to withdraw $927, the balance at that time.” $>he did that 
because of defendant’s threats of bankruptcy jand her dis¬ 
trust of him. Her friend agreed to put the account in her 
name, and it remained in that name for teii davs, and 
because plaintiff realized the inconvenience of having her 
write checks, she had it withdrawn and re-deposited in 
plaintiff’s name. Plaintiff’s counsel then offered in evi¬ 
dence as Exhibits Nos. 8 and 9 deposit book$ of District 
National Bank, No. 8 showing deposit in name of plaintiff 
on March 13, 1928, $1800.00 and June 9, 1928, $1200, and* 
No. 9 showing deposit in name of Lena Burke May 3, 1928, 
$927.60, account closed May 14, 1928. Withdrawals by 
checks from these accounts were not shown by j the exhibits. 

Defendant was present at the time the trust deeds were 
prepared for the $4,000 loan from Mrs. Thompson. The 


! 
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matter was discussed in his presence. He joined in the 
trust deed. 

Prior to May 31,1926, plaintiff and defendant had a joint 
account at the Riggs National Bank. Both drew checks 
against the account, but defendant drew most of them. The 
bank statements did not agree. They were changed by 
defendant. He stuck a piece of paper over them. Plaintiff 
borrowed $2,000 from defendant’s mother and deposited 
it. Defendant was without work. Plaintiff went down and 
asked for the money, and defendant’s mother mortgaged 
her home, and this money had been deposited in dif- 
bS4 ferent amounts. She wrote a check for $16 and it 
came back. At that time there should have been 
several hundred dollars in the bank. She took the Novem¬ 
ber statement to the bank and complained of the appear¬ 
ance of the balances. She returned home. Defendant came 
in, and she explained to him that the “mystery of the bank 
balances had been explained.” She asked defendant who 
had changed the bank balances, and he sneered and laughed 
and said, “What are you going to do about it.” He was 
standing with a small bamboo cane in one hand and his 
overcoat on. Plain- took the cane and struck him across 
the shoulder. She was very angry. She considered that 
the $2,000 loan by defendant’s mother should be spent other 
than paying his bills. It was not until February, 1926, that 
the account was changed to her name. 

There then ensued the following: 

“Q. Counsel asked you on cross-examination if you 
didn’t stav in bed on Christmas dav. Did vou? A. Yes.” 

“Q. Just tell the Court why you stayed in bed on Christ¬ 
mas Dav. A. Because Christmas Eve Mr. Marcum 
knocked me down with his fist.” 

Plaintiff was then asked if defendant ever hit her again 
at any other time, and she replied that he did on the day he 
informed her of his love affair in April, 1928, at her apart¬ 
ment 2700 Connecticut Avenue. He then struck her with 
his fist and knocked her down. Defendant’s mother died 
in the sanatorium July 11, 1929. Defendant was not pres¬ 
ent. but when plaintiff could locate him and notify him, he 
came down. She was then asked: 

185 “Q. Had you nursed his mother during her last 

illness?” 
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To which she replied: 


“A. Yes, I was in the sanitarium at that time, but I 
had during the years prior to her going to the sanitarium. ” 


Defendant gave a check for his mother’s casket to the 
Collins Funeral Company for $315, which was not paid, 
and which was offered in evidence. Defendant objected, 
but the court admitted it, and an exception wasjnoted. 

Plaintiff then testified she paid all of the funeral ex¬ 
penses except $50, which she still owes, and i k paying in 
installments. She has given a note for this aniount. 

Her son is now of age, and is in the court room. 


There was a loan of $1,000 from Werninger made in 1929 
and secured by a joint deed of trust of plaintiff land defend¬ 
ant. Xo other loans were made from him. | 

Counsel for plaintiff then produced and had identified 
by plaintiff a bill from Parker-Bridget Company for a 
fitted case and she testified she had sent it to the young 
lady for whom it was purchased and she had! paid for it 
and forwarded the receipted bill to plaintiff. Objection to 
the introduction of this bill in evidence was made by de¬ 
fendant, but the court admitted it, and an exception was 
noted. I 

Plaintiff’s counsel then offered a receipt from Parker- 
Bridge Co., which did not show on its face for!what it was 
issued, and defendant objected. Plaintiff then testified: 
“I don’t recall whether it came through the mail or whether 
she sent it bv Mr. Marcum to me. I believe she gave 
186 it to Mr. Marcum to bring to me.” 


“The Court: I don’t think that quite connects it. Unless 
Mr. Marcum gave it to her, she is not quite sure.” 

“The Witness: I am quite sure Mr. Marcum gave it 
to me.” 

“Mr. Merrick: I still object. I don’t think tjhat connects 
it up. ’ ’ 

“The Court: I think that is enough to justify it going 
in. Let it go in.” 

“Mr. Merrick: Exception.” 

i 

Plaintiff testified that between February, 1926, and about 
March 16, 1928, she took over notes of defendant aggregat¬ 
ing over $2,000 and paid them, principal and! interest. A 
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note for $455 was made prior to February, 1926. There 
were three notes at the Riggs Bank, and several other notes. 
Most of them were prior to 1926. 

On re-cross examination, plaintiff testified in substance 
as follows: 


The balance of the property that was not conveyed in the 
first deed of May 29, 1926, to defendant, was conveyed di¬ 
rectly from defendant’s mother to plaintiff and defendant 
jointly, and defendant re-conveyed, through the medium 
of a third person, an undivided one-half interest in the 
property received by him to plaintiff. She signed the deeds 
of trust for the additional loans of $10,000 made after the 
property came to plaintiff and defendant. The money was 
used for household bills, and prior liens then on the prop- 
ertv. Two of the liens were incurred in the fall of 1926 
and two in the early part of 1927, at which time she was 
handling the funds of the household. She was then 
187 asked, “How much of a balance did you get from 
these increased loans, do you recall, to pay the house¬ 
hold bills as you have just testified?” to which she an¬ 
swered, “About $5,000 probably came out of that clear.” 
She had the control of that fund, and deposited it in the 
Riggs National Bank. It was expended by her. In June, 
1928, the remaining interest of defendant was conveyed to 
plaintiff. The following question was then asked: 


“Q. Do you recall whether that trust, that declaration of 
trust, was made at the time you borrowed the $4,000 from 
Mrs. Thompson?” 

To which the following answer was given: 

“A. No, the $4,000 had been delivered prior to that 
date. ’ ’ 

“Q. Was Captain Marcum present when you borrowed 
the money from Mrs. Thompson. A. No.” 

“Q. Did he know anything about it at that particular 
time? A. I told him about it when I next saw him.” 

“Q. When did you next see him? A. In April, 1928.” 

Thereupon the declaration of trust in question was of¬ 
fered in evidence by defendant and admitted without ob¬ 
jection by plaintiff. It was marked Defendant’s Exhibit 
No. 1. 
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Plaintiff then stated that the loan of $4,000 was made for 
defendant’s mother and herself, that the money was 
brought to Washington and deposited, and tlieh withdrawn 
and deposited in the bank in Huntington, West Virginia. 

The deposit of $927 in the District Bank in the 
188 name of Lena Burke was withdrawn fropi the origi¬ 
nal deposit of $1800. The deposit in the name of 
Lena Burke was not made to conceal the fact from defend¬ 
ant that she had the money. Defendant did not know she 
had a deposit in the District National Bank. He knew she 
had gotten the money, but he didn’t know where it was de¬ 
posited. He did not learn of the loan for the first time in 
June when the declaration of trust dated June 2j2, 1928, was 
made, he knew of it in April, 1928. 

While in Huntington, plaintiff, with the exception of week¬ 
ends and visits to friends, spent her time with defendant’s 
mother at her home, 27 Orchard Street. She was: then asked: 


“Q. As a matter of fact, didn’t you maintainja residence 
at 527 15th Street, Huntington, and pay the rent or part 
of it, at the residence of Mr. Paul D. Davis?” A[. Yes, after 
Mrs. Marcum went to the sanitarium in Octobe^, 1928.” 

“Q. As a matter of fact, Mrs. Marcum, didn’t you make 
your home prior to that time with Mrs. Grace Thompson. 
A. No, indeed. I visited her frequently and spent the night 
with her sometimes.” 


She was then handed a telegram dated September 15,1928, 
which was introduced by her counsel, addressed to her at 
527 15th St., Huntington, and asked if she did n<jt. receive it, 
to which she replied: 


“All my mail and telegrams were sent to that address, 
and sometimes mail and telegrams were sent to tihat address 
because it was in town and the house where!his mother 
lived was some ways out of town, and it was incon- 
189 venient to deliver mail.” 


Her first residence at the home of Paul D. Davis, 527 15th 
St., Huntington, West Virginia, began after Thanksgiving, 
1928. 


One of the loans made was for the purchase! of a house 
from Mr. Hoyt by plaintiff and defendant, which later was 
transferred entirely to plaintiff. It was sold kinder fore¬ 
closure. 


10—5552 a 


i 
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The $2,000 loan previously mentioned by plaintiff from de¬ 
fendant's mother was made in October, 1925. The money 
was deposited in different amounts in the bank. She got 
the $2,000 herself and came back and gave it to defendant 
piecemeal. She kept the money at home in her dresser 
drawer, not the $2,000, but she thought there was de¬ 
posited $1,800 in the beginning. The reason she didn’t give 
the money to him was that his parents had given the money 
into her custody and she didn’t trust the defendant with it. 


She first discovered that defendant had written checks in 


December, 1925. The check for $16.00 that was returned 
unpaid was given to Harris & Ewing for a picture of her¬ 


self. 


In answer to the question, “Now, Mrs. Marcum, isn’t it a 
fact that vou haven’t had a single cent of income outside of 
what you have received from Captain Marcum and from 
property that formerly belonged to Captain Marcum’s 
parents, since you were married to Captain Marcum?” she 
replied, “Excepting what I have borrowed for Captain Mar¬ 
cum and what 1 have obligated mvself for for him.” She 
paid some bills out of the money she borrowed herself, which 
was $4,000 and $1,500 from the Riggs Bank. She borrowed 
part of the $1,500 from the Riggs Bank before Christmas 
in 1926. She borrowed another $500 in September 
190 when her son was going to school, and another $500 
for another Christmas. These loans were made as 


follows: September 14, 1926, $300.00; November 18, 192(5, 
$500; July 18, 1927, $500. The first note was paid in full 
thirty davs afterwards. She borrowed $1,500 in all. There 
was another note of $500 on November 22, 1927, which was 
during the time she was handling the funds of the house- 

o o 

hold. She could not tell how much of the monev she gave 

to defendant, since the notes were used to pay bills and for 

their needs. She has no record of cash monev taken out bv 

* • 

herself ahd defendant. She went to Huntington with de¬ 
fendant, and the money was used for the trip and for their 
needs. Defendant did not borrow $300 in 1926 and take her 
to Huntington. 


“Q. Now, Mrs. Marcum, you testified on redirect ex¬ 
amination that the reason you stayed in bed on Christmas 
Day, 1925, was because you were struck by Captain Mar¬ 
cum and knocked down? A. Yes.” 
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‘ ‘ Q. I asked you that question yesterday on crqss-examina- 
tion, whv vou remained in bed. Why didn’t vou answer me 
that way then? A. Because I hesitated to mjake the ad¬ 
mission.” 

“Q. You didn’t hesitate today when your c^wn counsel 
asked vou? A. No, I did not.” 

* i 


She said she did not tell her attorney when the bill was 
drawn about the foregoing, so it could be alleged therein. 
He also struck her in 1915, in Huntington, whilb they were 
visiting there from El Paso, in the summer, July and August, 
1915. She paid the funeral expenses of defendant’s mother 
out of the insurance policy of $312 on lps mother’s 
191 life. That is what the money was left by defendant’s 
mother for. There were two policies on defendant’s 
mother’s life. She cashed one of them, $475, and the money 
was deposited in plaintiff’s account. She didjnot tell de¬ 
fendant anything concerning that. Defendant! gave her a 
$315 check, which was dishonored. She was asked: “Didn’t 
you agree to pay that funeral expense by sending the in¬ 
surance policy up here so that Captain Marcujn could de¬ 
posit it in the bank against that $315 check?” to which she 
replied, “I didn’t make any agreement with Mr. Marcum 
whatever.” After receiving a telegram from!him saving 
his check had been dishonored, she sent him a telegram that 
the funeral expenses had all been cleared up. 

She drinks whenever defendant makes a cocktail for her. 
She denied buying $40 worth of liquor for Christmas to 
take back to Huntington with her. 

Thereupon, to maintain the issues on his part joined, the 
defendant offered the following testimony and j evidence: 


Phillip H. Marcum, the defendant, being first duly sworn 
as a witness in his own behalf, testified as follows: 

He is the husband of plaintiff. Their serious domestic 
troubles began sometime during the year 1925. j During the 
entire period of their married life there had bben more or 
less friction of a minor importance, but during the year 
1925 there was a marked tendency toward irritability and 
quarreling on the part of plaintiff. She evidenced it by 
bickering, nagging, and quarreling over most anything that 
came along. During the time they lived in El Paso 
192 they generally had two servants, sometimes three. 
After coming to Washington, because of! the servant 


i 
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problem here, they had none. Defendant did his share of 
the household work, inasmuch as it was impossible on his 
pay in the Army to employ a servant at $12 or $15 per 
week, he felt it was his duty to do part of the household 
work, and lie did it. During* the Emergency he was a second 
lieutenant with pay and allowances amounting to $179 per 
month. He entered the service in November, 1918, and 
served until 1919, when, following an inspection tour to the 
west coast, he was transferred to the Judge Advocate Gen¬ 
eral's Department at Washington, and on August 11 was 
assigned to duty with the Board of Contract Adjustment, 
where he served until his discharge from the armv, and 
later became an associate member and subsequently a mem¬ 
ber of the appeals section of the War Department Board 
of Claims, as a civilian. He went from there into the regu¬ 
lar army, as a Captain, where he remained until about the 
15th of December, 1922. On January 2, 1923, he was ap¬ 
pointed special assistant to the Attorney General, where, 
with the exception of about two months, he has been since, 
and still is serving in that capacity. 

The domestic difficulties of plaintiff and defendant were 
a constant condition of quarreling and fault-finding by 
plaintiff. Defendant could do nothing that was pleasing 
in her eves, and was constantlv being lectured and bar- 
rangued over things which she stated were for his own 
good. His faults were magnified and his virtues, if any, 
minimized. It was a constant condition of turmoil and 


strife in his household. Following the quarrels, 
193 plaintiff would lapse into a condition of sullen silence 
lasting from a dav and a half to three days. She 
would go to bed and stay and would refuse to get up and 
prepare meals. Defendant prepared practically all of his 
meals for the most part during the time they lived in 
Washington. 

Defendant was born in Huntington, West Virginia, in 
1881, and lived there until 1913. It is his home. Went to 
Texas and stayed until the fall of 1916. Was appointed in 
the Government service from West Virginia. He has 


alwavs maintained a residence in West Virginia since his 
appointment, and is a qualified voter in that state, and has 
exercised the elective franchise during all of that time, with 


Ihe exception of the election three or four years ago, by ab¬ 
sentee ballot. He has voted in all State and National elec- 
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lions, including the last one. He voted in Texas in county 
elections only. He then re-established his residence in 
West Virginia. He was a practicing attorney at El Paso, 
Texas, and was appointed assistant district attorney of El 
Paso County, which office he held for a little dvcr a vear. 
He was specially employed by the City of El Paso to insti¬ 
tute some injunction proceedings against certain alleged 
social clubs that were selling liquor. 

At Christmas time, 1925, Mrs. Marcum preceded him to 
Huntington bv some da vs. He arrived there; about four 
o’clock on the morning of December 24, 1925. ! He had no 
sooner gotten to the house, when he was berated; by plaintiff 
soundly for not getting there sooner. This lasted for sev¬ 
eral hours. The result of the whole matter was that she 


went to bed about nine o’clock on the morning!of the 24th 
and stayed in bed all that day and night! and all the 
194 next day until about seven or eight o’clock Christ¬ 
mas evening. He did not strike her on that, occasion. 
She decided about eight or nine o’clock that she would go 
to the annual dance given by the Gypsy Club. |She got up 
and dressed, and defendant accompanied her there. Mrs. 
Marcum’s son was in the hospital sick. Neither plaintiff 
nor defendant went to see him. Defendant made several 


suggestions that they go to see him, but every!time he at¬ 
tempted to leave the room, plaintiff started fussing again, 
and would talk in a loud voice, and as a result defendant 
stayed in the room the entire day, trying to pacfify her and 
get her back into a good humor. Defendant came back to 
Washington the last of December, but plaintiff did not 
come with him. On January 4, 5 or 6, 1926, defendant re¬ 
ceived a long distance call that his father was in a very 
serious condition, and he went back to Huntihgton. His 
father died January 9, 1926, and defendant stayed in 
Huntington a week or ten days thereafter. In the mean- 
time, he had a letter from Howard Sutherland, Alien Prop¬ 
erty Custodian, offering him a place in his office, and he 
returned to Washington about February 1, 1926. Plaintiff 
did not return with him. She came back sometime in Feb¬ 


ruary or March. Upon her return, she called defendant 
over the telephone, during the month of February, he 
thought, at his office, and asked him to come holme immedi- 


atelv. When lie came lo the apartment, he ivas met bv 
plaintiff, who held in her hand the bank statements men- 
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tioned and introduced in evidence, and was asked concern¬ 
ing them. He admitted that that was all true, and there 
then ensued a rather violent quarrel. lie had not removed 
his overcoat, and when the quarrel became violent, 
195 he reached for his hat, when plaintiff took his walk¬ 
ing stick, which was lying on the table, and struck 
at him, trying to strike his head, but he threw up his arm, 
and tlie stick struck his forearm with such force that it 
was broken in two, one of the jagged pieces making an 
abrasion in his scalp about half an inch long. Defendant 
went into the bath room and removed the blood from his 
head, stopped the flow, and came out looking for his hat. 
Plaintiff was talking over the telephone, telling the oper¬ 
ator downstairs to send up some visitors. They were then 
living ad 2310 Connecticut Avenue. This occurred on Fri¬ 
day. Defendant had left and gone to the Arlington Hotel 
to get a\v ; av from plaintiff. She discovered his where¬ 
abouts. and called him and asked him to come back to the 
apartment, as she wanted to talk to him. He went back 
about four or five o'clock the following Sundav, and thcv 

discussed matters for two or three hours. Thcv then 

* 


agreed to patch things up, which was agreeable to both. 
Plaintiff promised that in the future she would try to re¬ 
strain her temper and not give vent to such outbursts. 


The walking stick was about three-eighths or five-eighths of 


an inch thick, made out of some heavv wood. It was not 

7 • 


bamboo. 1 It was a stick defendant used when he was a 


patient at Walter Reed Hospital. That evening plaintiff 
told defendant she was going to transfer all the funds in 
tlie Riggs Bank to her account, and defendant agreed. On 
the following Monday or Tuesdav, she informed defendant 
the change had been made. 

The money deposited in the bank was defendant's. 
Plaintiff had no income from any source. At her request, 
defendant agreed that when lie received his salary 
196 checks, he would endorse them and turn them over 
to plaintiff. This arrangement was followed out, 
with possibly one exception, until 1928. It was understood 
that inasmuch as plaintiff had control of all the financial 
matters of the household, she assumed the duty of looking- 
after the bills and seeing that they were paid. Following 
that arrangement, defendant had nothing to do with pay¬ 
ment of bills. No regular allowance was made to defendant 
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out of the checks. Every morning, plaintiff gave defendant 
a dollar bill, which was to defray his expenses during the 
day, and in the evening he made an accounting to her for 
any change left. This was done at her request, j These ac¬ 
countings were recorded in a book kept by plaintiff. Gro¬ 
ceries were purchased from three different places, Ma¬ 
gruders, at Connecticut Avenue and K Street, a store run 

7 ' j 

by Charles George, and the Million Dollar Grocery. The 
groceries were charged, the account being in defendant’s 
name. The accounts at Magruders and Charles George had 
been opened prior to the transfer of the account \o plaintiff 
at the bank. There were only current monthly balances at 
these stores when plaintiff took charge. The bne at Mr. 
George’s was the largest. That ran around $55 to $60 
per month. Defendant first learned of an unpaid balance 
at Mr. George’s store after plaintiff assumed coiltrol of the 
accounts in the spring of 1928, when he learned: that there 
was an outstanding balance of $700. Defendant has since 
paid $300 on this account. He put all the indebtedness in 
the form of notes. He opened an account at Woodward & 
Lothrop in 1919 or 1920. From 1927 on the account there 
was carried in the name of plaintiff. | Defendant 
197 made no purchases from that account between 1927 
and the time of the separation of plaintiff and de¬ 
fendant. There was offered in evidence by defendant a bill 
from Woodward & Lothrop, showing that at the beginning 
of the month of December, 1927, there was a charge bal¬ 
ance on plaintiff’s account of $427.30, and that purchases 
were made during that month which brought the account 
to $734.32. Defendant gave notes for this balimce, which 
he failed to pay, and was sued thereon and judgment ob¬ 
tained against him. The bill in question was marked De¬ 
fendant’s Exhibit No. 2. Of the items thereon, |$95.60 were 
for defendant, and the balance of over $600.00 were for 
plaintiff. Defendant was sued by Underwood & Under¬ 
wood on a bill for photographs, and judgment was obtained 
for $78. He did not order the pictures, and they were not 
for him. They were for plaintiff. There wasj also a bal¬ 
ance of $100 at Magruders and $215 or $217 at jthe militarv 
school where Mrs. Marcum’s son had been attending 
classes. There was also received by defendant a bill for 
forty odd dollars from a Mildred Dickerson, Dentist, for 
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services for Mrs. Marcum and her son. Defendant did not 
know when the services were rendered. This was con¬ 
tracted in 1928 after the separation. The matter of the 
balance on the Magruder account was recently brought to 
defendant's attention bv the O’Dav Detective Agencv. He 
had no previous knowledge thereof. 

Following the death of defendant’s father, his mother 
was seized in fee of all the real property owned by the 
family, which she deeded to defendant in the month of May, 
1920. It was the intention to leave the entire estate 
198 to defendant. There was omitted some two or three 
pieces which were subsequently conveyed. Follow¬ 
ing the deed from his mother, defendant conveyed an un¬ 
divided one-half interest to plaintiff. On June 22, 1928' 
defendant conveyed the remaining undivided one-half 
interest to plaintiff, at which time he entered into a 

declaration of trust whcrebv he divested himself not 

•/ 

only of all right, title and interest in the property, but 
also his rights under the West Virginia Statutes. The 
property consisted of improved and unimproved property. 
There were seven pieces that were improved. They were 
residence houses. There was an income from from these 

houses. At the time of the convevance from defendant’s 

%/ 

mother, the incumbrances on the property amounted to 
about $8,000.00. They were increased approximately $20,- 
000.00. These encumbrances were signed by plaintiff and 
defendant. The incumbrances were increased between the 
transfer of an undivided one-half interest to plaintiff and 
the final transfer to her. The checks for the increases were 
made payable to plaintiff and defendant, and defendant 
indorsed them and turned them over to plaintiff. Defend¬ 
ant never handled a penny of that money. It went into 
plaintiff’s account. 

Defendant first learned of the $4,000 loan to Mrs. 
Marcum from Mrs. Thompson on June 22, 1928, the day 
he made the declaration of trust and conveyed his remain¬ 
ing interest in the property to plaintiff. Defendant went 
to Huntington at the request of plaintiff. He did not get 
any part of the $4,000. 

As defendant’s exhibit No. 2 there was offered and re¬ 
ceived in evidence a trust deed dated June 26, 1928, be- 
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tween R. P. Asbury, trustee for Maria |S. Marcum 
10!) and Phillip H. Marcum, her husband, securing the 
sum of $4,000, represented by two promissory notes. 

As Defendant’s exhibit No. 4 there was admitted in evi¬ 
dence a release from Frank Marchetti and Gracej M. Thomp¬ 
son, of a deed of trust executed by R. P. Asbuijy, in so far 
as it relates to 19 lots. 

As defendant’s exhibit No. 5 there was admitted in evi¬ 
dence a deed dated November 12, 1929, between Maria S. 
Marcum and P. Ii. Marcum, her husband, by J. R. Marcum, 
attorney in fact, to Herman M. Brown, showing that for 
and in consideration of $200 certain lots were cjonveyed. 

As defendant’s exhibit No. 6 there was admitted in evi¬ 
dence a deed dated August 5, 1929, between P. II. Marcum 
and Maria S. Marcum, by J. R. Marcum, their I attorney in 
fact, to F. S. Figlev, showing that for the sdm of $1200 
cash in hand, certain lots were conveyed. 

Defendant did not receive any part of the $200 and $1200 
mentioned in the deeds. 

The so-called confession, introduced as plaintiff’s ex¬ 
hibit No. 1, was executed on June 2, 1926, after three or 
four rather hectic days in which there had beqn no eating 
or sleeping or anything else of that character so far as 
defendant was concerned in his household. Plaintiff and 
defendant had returned from West Virginia, where thev 
had been attending the graduation exercises at [he military 
school. Mrs. Marcum discovered a bill for $35 from Par- 
ker-Bridgett Company for a traveling bag. j She asked 
defendant what it was, and he told her what jit was for, 
and thereupon she became highly enraged and 
200 wanted to know where the person was^ and when 
informed, she called her up and had her 'come out to 
the house, and they went over the matter for |a couple of 
hours to plaintiff’s satisfaction. In order to placate plain¬ 
tiff and iron out the situation and restore peacje and quiet 
in the household, that so-called confession was iwritten out 
by defendant, signed and delivered to plaintiff. | When that 
instrument was delivered, plaintiff said “This will never 
be mentioned again in this household.” Defendant then 
stated that plaintiff had dragged the young l&dy over to 
their apartment and had her recount again iiji plaintiff’s 
presence and in defendant’s presence what had| transpired. 
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The young lady did so, and said there was absolutely noth¬ 
ing improper in the relationship, so much so that plaintill 
was apparently satisfied, but she asked the young lady to 
put what she said in writing, and she did so, signed it and 
handed it to plaintiff. From that day on plaintiff ceased to 
live with defendant as his wife. All relationship, in so far 
as sexual relationship is concerned, ceased as of that date. 
As soon thereafter as could be arranged, plaintiff occupied 
a separate room. Defendant has had no sexual relation¬ 
ship with plaintiff since June 3, 1926. 

On many occasions plaintiff used opprobrious language 
to defendant, and called him a ‘ 1 dirty cur; you dirty dog.” 


That was an everyday phrase. The expressions were so 
man} r and so varied it is impossible to detail them. On 
one occasion after they had moved to 2700 Connecticut 
Avenue and defendant was doing everything he could to 
restore peace and to placate plaintiff, he asked her if she 
wouldn’t resume marital relations and she said, “I would 
rather be touched by a nigger, than by you.” The 
201 quarrels referred to by defendant were not con¬ 
fined to their home, but thev would occur anywhere. 
They have occurred in Woodward & Lothrop’s store, on 
the public streets in Washington, and in the lobbies of pic¬ 
ture shows, as well as at the home of friends. They oc¬ 
curred over the telephone as an everyday occurrence. She 
would call defendant up at his office at all times during the 

dav and deliver lectures relative to defendant’s short- 
%/ 

comings. These conversations related to defendant’s con¬ 
duct, but not to anything necessarily of the present mo¬ 
ment, but she would go back to the past, and the subject- 
matter of the alleged confession served as the piece de 
resistance at their house for about two years. Such oc¬ 
currences happened on Sundays as well as week days. On 
one occasion plaintiff had been to church. Defendant was 
in the kitchen preparing breakfast. She came in and com¬ 
menced to quarrel, and he said evidently the service had 
not improved her temper. Plaintiff then picked up a bowl 
of cake batter and hurled it at defendant. He ducked, but 
the batter went over the wall and onto a valuable tapestry 
of plaintiff’s. On another occasion a young lady friend of 
plaintiff’s visited them, and defendant gave a dinner party 
a- the Le Parides Restaurant for her, at which there were 
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invited six or eight guests. Because defendant! had placed 
plaintiff’s school girl friend at an advantageous place at 
the table, that caused a scene, a storm of argument, so 
much so that defendant had to take plaintiff ! away from 
the table and get her on the dance floor so shO would not 
break up the party, and on the dance floor she threatened to 
slap defendant’s face, and to show people there just what 
sort of a dirty cur defendant was. Defendant had 

* i 

202 seated the young lady on his right. Froih the month 
of July or August, 1927, plaintiff began fo be absent 

from home and spent most of her time in Wejst Virginia. 
Defendant was born and raised in Huntington, jand had his 
own circle of friends, to whom he had introduced plaintiff, 
and who received her. Upon defendant’s visits to Hunting- 
ton while plaintiff was there, he began to mebt new peo¬ 
ple, among whom were Mrs. Grace Thompson, Mr. Mont 
Davidson, his wife, Mrs. Corinne Davidson; and Mrs. 
Davison’s sister, Mrs. Beth Mackay. 

During the month of December, 1927, whilg they were 
staying at 2700 Connecticut Avenue, the apartn was rented 
to a Mrs. Pauline Hayes of New York. Defendant didn’t 
know anything about the sub-letting of the apajrtment until 
he came home one evening, the same day plaidtiff had left 
for Huntington, and found Mrs. Hayes’ trunks jin his room. 
Defendant then stayed with a friend. Defendant told plain¬ 
tiff the next time she sublet the apartment, to!be sure her 
husband was not included in the lease. Plaintjiff made no 
reply except to say she had gotten $100 for the time Mrs. 
Hayes was there. Plaintiff on numerous occasions as- 
suited defendant, extending back as far as j 1925. The 
marks on defendant’s face were put there by plaintiff with 
her finger nails. The marks are five in number. The last 
assault occurred at 2700 Connecticut Avenue ab<jmt two days 
before plaintiff removed the furniture. Two; scars were 
inflicted at that time. The others on different occasions, 
prior thereto. | , 

With reference to the separation, defendant} stated that 
for a year and a half or two years he had done everything 
he could to bring about a settlement of their marital 

203 difficulties, but had had a deaf ear turned to his 
entreaties. He had a wife who bore his name, but 

who was not living with him, but who was spending her time 
in Huntington, West Virginia, and other places. She came 
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in from one of her trips on Sunday morning, unexpectedly, 
without warning, and they had a wordy battle because de¬ 
fendant had been invited out for dinner and to take a drive 
with some friends. He went to keep this appointment with 
her knowledge and consent, and the following Tuesdav or 
Wednesday they had a talk, which resulted in an agree¬ 
ment to break up the apartment, she to go her way, and 
he to go his. Defendant did not seek that separation. Dur¬ 
ing the time between 1926 and the separation, defendant 
requested and begged plaintiff many times to resume 
marital relations, but each time she refused. Defendant 
even went so far as to send to Mexico, in order to bring 
about a reconciliation, to secure positive proof of the death 
of plaintiff’s first husband in order that he might remarry 
her in the Catholic Church, in accordance with a previously 
expressed desire of plaintiff. Defendant secured that proof 
through the State Department, submitted it to plaintiff, 
and told her that if she was ready and willing he would 
forget all their difficulties and they could be married in the 
Catholic Church and she could become a communicant of 
that institution, but she refused. This evidence was pro¬ 
cured during the fall or winter of 1927. He presented the 
certificate of death to plaintiff. 

At the time of the separation, the furniture was packed, 
crated, boxed, taken to the Security Storage Company on 
15th Street, and stored in plaintiff’s name. Plaintiff made 
the arrangements for storage, and he assumes she 
204 called the storage people, as they came and got the 
furniture. Defendant did not call them. When they 
parted, defendant went to 614 S Street, Northwest, and 
plaintiff went to West Virginia. They left together. De¬ 
fendant qloscd plaintiff’s trunks, strapped her suitcases, 
and called one of the elevator boys. The- first took down 
what little baggage defendant had and then came back for 
hers. She called a taxicab, and they drove away together 
from 2700 Connecticut Avenue to 711 Sixteenth Street, 
where plaintiff stated she was staying until train time, and 
defendant said good-bye, got back in the taxicab, and went 
to 614 S Street. He had a conversation with plaintiff about 
where he was going to live. Defendant called up Mrs. 
V 7 ade, at 614 S Street. Mrs. Marcum, plaintiff, was stand¬ 
ing there with him when he telephoned. Defendant told 
Mrs. Wade, in plaintiff’s presence, that so far as plaintiff 
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was concerned Mrs. "Wade need have no apprehension on 
that score, as plaintiff was quite willing for defendant to 
live there. Mrs. Wade’s house has sixteen roopis. Plain¬ 
tiff was asked about the matter, and she said :she had no 
objection, that she did not propose to cause any trouble. 
Colonel Dean had previously informed Mrs. jWade that 
plaintiff would cause trouble. 

Defendant was handed Plaintiff’s Exhibit No. 6, and 
stated that the two letters were written to Walter S. Halla- 
nan, of Charleston, West Virginia, relative to Negotiations 
for a certain loan which defendant had undertaken to make 
sometime during January, 1928. The negotiation was 
originally started for the mutual benefit of plaintiff and de¬ 
fendant. One one occasion plaintiff brought to de- 
205 fendant’s attention in Huntington the fact that some 
trusts were due and certain installments of inter¬ 
est, stated that she didn’t have the ready moijey to meet 
them, and that they were paying an excessive rate of inter¬ 
est. She suggested that it might be a good idea to re¬ 
finance the property and get the loans on a fiv0 year basis 
at six per cent. They were paying around eight per cent; 
really around thirteen per cent, with the brokerage, investi¬ 
gation charges, and fees and abstracts. Defendant sug- 


and stated 
up, 


grown 


gested that they try to work out the difficulty, 
that Mr. Hallanan, with whom defendant had 
was then a millionaire several times over, and that he would 
see him and explain the situation. Defendant went to 
Charleston in January and explained the situation. De¬ 
fendant then told plaintiff that he learned front Mr. Halla¬ 
nan he had not been in Huntington for a number of years, 
was not familiar with the real estate situation,; and would 
get in touch with Mr. M. J. Ferguson, president ;of the Ohio 
Valley Bank, and if he thought the properties pf sufficient 
value, he would consider making the loan. Subsequently 
Mr. Hallanan did get in touch with Mr. Ferguson, and was 
advised that the property was of sufficient value. Defend¬ 
ant again went to Huntington and Charleston; to see Mr. 
Hallanan, but he told him then he did not havt the ready 
cash, as he had just paid Mr. Charles Evans Hjughes $50,- 
000 as attornev’s fees. He instructed defendant to have an 
abstract prepared and have the marketability |of the title 
passed upon, as he though- he had a man in Pittsburgh who 
could handle the loan. This was done, it was submitted to 
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the people in Pittsburgh, and there the matter rested. The 
amount of the loan was around $28,000 and was to 
20G cover the the outstanding trusts. The letter of Feb¬ 
ruary 3, 1928, related to the same transaction. At 
that time plaintiff and defendant were joint owners of the 
property. He did not send plaintiff to Mr. Hallanan to 
make a personal loan for himself, but quite the contrary. 
Even after he had transferred to plaintiff his remaining 
interest, he made a trip to Charleston to see Mr. Hallanan 
to borrow four or five thousand dollars for plaintiff. 

As to plaintiff’s exhibit No. 2, it was prepared hastily 
when thev were taking the furniture out of 2700 Con- 
neeticut Avenue. There had been some discussion as to the 
settlement of property. Nothing definite had been arrived 
at, except that plaintiff started out with a request for $150 
per month and half of the furniture in the apartment, later 
raising it to half of defendant’s salarv and all of the fur- 
niture and all of the real estate defendant owned in West 
Virginia. Plaintiff stated if defendant would do that, she 
would sell or hypothecate sufficient of the property to pay 
the current and local indebtedness in Washington, and with 
that in mind, defendant went down to the office one evening 
and pounded the thing out on a typewriter and brought it 
back. It was purely a tentative agreement, drawn solely 
for the purpose of discussion. He gave it to plaintiff and 
she never gave it back. Plaintiff asked for the agreement, 
and said, “It is usual and customary in matters like this 
for the people to have agreements, settlement agreements.’’ 
Defendant did not voluntarily prepare the agreement with¬ 
out any suggestion from plaintiff. 

Plaintiff’s Exhibit No. 3, dated April 4, 1929, was the 

result of four days of rather strenuous existence. 

207 Plaintiff presented herself suddenly and without 

warning at 614 S Street, and had created quite a bit 

of furore. She finally came to defendant’s office and asked 

•/ 

defendant to give her some kind of assurance in writing 
that she would get her money. Defendant told her he had 
no objection to giving her anything within reason, so he 
drafted the April 4, 1929, paper. Plaintiff was not satis¬ 
fied, so defendant told her to take it to a lawyer and “see 
that there is no trick in it and bring it back.” Defendant 
has never seen it since until it was produced in court. On 
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Monday following Easter, plaintiff appeared about eight 

o’clock in the morning at defendant’s place ofi residence, 

rang the doorbell, had the taxi man bring her bags in, and 

ordered the butler to carry them up to defendant’s room. 

Defendant remonstrated, but plaintiff carried ;her things 

upstairs, and raised Cain with defendant for the entire 

day. She rehashed everything that had occurred during 

their marital relations for seventeen years. Defendant left 

* 

and did not return until the following evening. | Defendant 
’phone- the next day and was advised that plaintiff was 
still there, and wouldn’t he come and get her put, as she 
had kept the entire household awake the entire night walk¬ 
ing the floor and ransacking through all his trunks. De¬ 
fendant came back, but did not see plaintiff that flight. The 
following morning, he went into the room, and plaintiff 
locked the door and put the key down in her bosom and kept 
defendant there the entire dav and night, threatening if 
he attempted to get the key to scream murderi help, fire, 
thieves, police and to otherwise raise a disgraceful scene. 

Finally, Mrs. Wade, being no longer able jto stand it, 
20S actually ordered plaintiff out of the premises, but 
even in the face of that she refused to go until the 
following morning, and the agreement followed; hard upon 
the heels of that scene, that is, the agreement !of April 4, 
1929. There was a collateral understanding at that time 
to the effect that Mrs. Marcum would as soon las possible 
institute a suit for divorce in West Virginia, but she has 
never done that. 

The name of Miss Oden has figured, according to plain¬ 
tiff’s idea, more or less permanently in their discussions, 
why, defendant did not know. In fact, plaintiff went to the 
home of Miss Oden to see her, on Easter Mohdav. She 
told defendant that day that she proposed to bring a suit 
for divorce against him in the District of Columbia and 
ruin him and Miss Oden by bringing public shame and dis¬ 
grace on her. When plaintiff said she was going to sue him 
in the courts of the District of Columbia, defendant did not 
threaten to kill her, but he did tell her that to bring a suit 
against him at that particular time in the District, of Co¬ 
lumbia would probably kill him at the Department of 
Justice. 

As to the agreement of June 7, 1929, attached to plain¬ 
tiff’s bill of complaint as Exhibit A, plaintiff |came from 



1G0 


PHILIP H. MARCUM VS. MARIA S. MARCUM. 


Huntington and appeared in liis office one afternoon to dis¬ 
cuss getting a divorce as she had, she said, about decided 
that was the proper thing to do. She said she wanted a 
divorce, but did not want to be left in the position of not 
being provided for; and that if defendant would give her 

some assurance that she would have a steadv income until 

%/ 

she should remarry, she would institute a suit for divorce. 

Defendant said that was satisfactory. She said the 
209 monev that defendant had been giving her was too 
much of a drain on him, that she would take half of 
his salary, which was $179.17 per month. Defendant said 
he would try to prepare an agreement that would hold 
water, but plaintiff said she would prefer to have the con¬ 
tract prepared by someone more capable and competent. 
The following day she appeared with an instrument, which 
defendant read over, made some changes, and she took it 
back, and then brought it back to defendant in its present 
form, and upon her solemn assurance that within thirty 
days from the date of signing the contract she would in¬ 
stitute a suit for divorce against defendant in West Vir- 
ginia, he signed the contract, signed his name to an assign¬ 
ment of his salary, and took them over personally to the 
Alien Property Custodian’s office and filed them. The 
thirty days passed and sixty days passed and nothing 
transpired in West Virginia. In the meantime, defendant 
saw plaintiff, and asked her what she was going to do about 
her part of the agreement, and she said she was going to 
do nothing about it, that she had changed her mind, so 
defendant filed a revocation with the Alien Property Cus¬ 
todian and paid $179 that month by personal check. He 
made two payments under that agreement. In the month 
of October or November, 1929, plaintiff called defendant 
on the telephone and asked him to meet her at the Willard 
Hotel, which he did. She — defendant if it would be all 
right for defendant to let the temporary alimony order 
granted in September go by default, as it would save her 
so much notoriety and disgrace. Defendant asked if she 
was there with the knowledge and consent of her counsel, 
to which she replied in the negative. Defendant said it was 
dangerous to try to negotiate with him, as he intended 
bringing everything she said to the attention of the Su¬ 
preme Court of the District of Columbia when the case was 
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tried, to which plaintiff replied that she! was really 

210 very much surprised when the court had given her 
$100 per month and said she would be satisfied with 

$75 or $100, as the best she had hoped to gpt was $75. 
Defendant told her that she had thrown aside every agree¬ 
ment he had offered her and wanted her rights adjudicated 
in the Supreme Court of the District of Columbia, and that 
was where they would be settled. 

He never told plaintiff, about the month of August, 1929, 
that he would not pay her another damned cent under the 
agreement. 

Following the separation of plaintiff and defendant, de¬ 
fendant made payments to plaintiff, and identified a num¬ 
ber of papers as checks, telegraphic money orders, postal 
money orders, and receipts for money sent to j plaintiff by 
defendant. 

The checks and slips were identified by defendant one by 
one as being for money sent to plaintiff between the time 
of the separation and May 18, 1929, aggregating $2,540.45, 
that being the amount of money sent by defendant to plain¬ 
tiff during the period indicated. In addition,! there were 
two payments made under the contract of June! I, 1929, one 
on June 26, 1929, of $179.17 and another in July of $179, 
which paid up until August. This suit was filed in Septem¬ 
ber, 1929. | 

Immediately prior to her death, defendant’s!mother was 
cared for by the nurses at the sanitarium. That continued 
from October, 1928, to July, 1929. Before that time she 
was cared for bv Eva Cunningham and Mrs. Livons and bv 
an old man who had been with their family fojr over forty 
vears. 

At her death, defendant’s mother left household furni¬ 
ture, some jewelry, some trinkets, and two diamond rings. 
She also had two insurance policies on her Jife, one for 
$400, defendant having previously been named as 

211 beneficiary in both, his name having beeh made bene¬ 
ficiary after his father’s death. When at the funeral 

of his mother, plaintiff told defendant, when; he went to 
arrange for shipment of his mother’s remains! to Hunting- 
ton, about the policies. He told, in the presence of plaintiff, 
the Collins Funeral Company that the death had come sud¬ 
denly, and he was not prepared to pay for thatiexpense, but 

11—5552 a 
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if satisfactory, lie would draw a check with the understand¬ 
ing that it would be held until such time as the two policies 
on his mother’s life could be converted into cash, which was 
satisfactory, and he drew the check. The check was not 
paid on presentation, because defendant told Mr. Collins he 
did not have the money on deposit, and he also told plain¬ 
tiff to immediately file claims on the insurance policies, or 
give them to him, so he could file claims and get the monev. 
Plaintiff then told defendant that his mother had changed 
the name of the beneficiary, and she, plaintiff, had cashed 
one policy and borrowed $125 on the other. Defendant 
told her she must get the money as quickly as possible and 
get it back to Washington to him, and she agreed to do that, 
but she did not, and the check came through, was presented 
for payment, and dishonored because of lack of funds. 
Defendant did not know about the check being dishonored 
at the time, but found it out later, and then wired plaintiff. 

There was then received in evidenec as defendant’s ex¬ 
hibit No. 9 a letter in the handwriting of plaintiff, without 
date, but inclosed in an envelope postmarked August 15, 
1929, which bears the address of plaintiff 327 15th St., 
Huntington, West Virginia, in the upepr left hand corner. 

There was then introduced as defendant’s exhibit No. 10 
a telegram, dated August 10, 1929, from plaintiff at 
212 Huntington, West Virginia, to defendant, stating she 
had paid funeral expense. 

Previous to her death, defendant’s mother had an in¬ 
come which previously had been around $250 per month, 
but according to his last information it was around $190 
per month. Immediately preceding defendant’s mother’s 
death, plaintiff collected this income. At the time of the 
making of the deed to the property of his mother, it was 
understood that she should collect the rents, issues and 
profits, and she did collect them up until her health pre¬ 
vented her from doing it. Then, by agreement between 
plaintiff, defendant and his mother, the matter was turned 
over to a Mr. Bailey, as rental agent. After Mrs. Marcum, 
defendant’s mother became so bad, the rents were turned 
«. over to plaintiff. 

In October, 1928, when defendant’s mother was removed 
to the sanitarium, he had an agreement with plaintiff rela¬ 
tive to the distribution of the furniture of his mother. 
Defendant thought it wise to keep the house, but plaintiff 




did not want to do that, and it was finally agreed that the 
place should be broken up and the house rented. The fur¬ 
niture that was good was taken out by plaintiff and stored. 
Some was sold. That part stored was in plaintiff’s name 
with the understanding that defendant would have a part. 
He never got any of it. Plaintiff was to attend to the ship¬ 
ping of a box containing some bed clothing, j a silk quilt 
that defendant’s mother had made, and which he wanted, 
and which was placed in the box with a coffee urn, but when 
defendant received it, after it had been taken somewhere 
and stored, the quilt and the urn had been taken out. De¬ 
fendant also asked for the rings and some of the jewelry, 
but he didn’t get any. 

He never told plaintiff that he was lin love with 
213 another woman. 

Following the beginning of her trips to Hunt¬ 
ington, plaintiff spent most of her time there.: From 1927 
on she was in Huntington at least 80 or 85 pelr cent of the 
time. i 


He did not get the $25 asked for in the Spanish telegram 
introduced as a part of plaintiff’s exhibit No. 5. With 
respect to the telegram, dated December 25, 1928, also in¬ 
troduced as a part of defendant’s exhibit No.! 5, and read¬ 
ing “Mother improved,” etc., Mrs. Marcum, plaintiff, had 
been in Washington and suggested that they all meet at 
the sanitarium and spend Christmas with his mother. They 
had kept their differences from defendant’s mother. The 
telegram was sent by defendant, asking plaint iff to be 
there, and was written at the bedside of his mother, but 
plaintiff did not come. 

For the 1926 Christmas trip, defendant borrowed the 
money from a man by the name of Lanning, $300, and plain¬ 
tiff did not furnish him with the money for the tickets, as 
she had testified. 


527-15th Street, Huntington, West Virginia, is the resi¬ 
dence of Paul D. Davis. Plaintiff stopped there and re¬ 
ceived her mail there. Defendant never had any mail sent 
there. His address in Huntington was 2730 Orchard Street, 
where his mother lived. There was a telephone in that 
house, No. 0159-0. 

During the time plaintiff stopped at 614 S Street, she 
took when she left two pictures, making threats that she 
was going to expose the original of the pictures to all sorts 


i 
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of public humiliation and disgrace. Defendant asked her 
to return them, which she agred to do, but she did not do 
as she agreed. The telegram about the pictures was sent 
because of her failure to return the pictures. They be¬ 
longed to Miss Julia Oden, whom defendant met 

214 about 1928, or in 1927. She lives in an apartment 
at Clifton Terrace South with her mother, a sister 

and two brothers. 

Defendant did not strike plaintiff in 1915 at the City of 
Huntington, West Virginia, with his fist. Defendant then 
said: “1 would like to add not only do I deny that, but I 
denv that I ever struck her with mv fist anvwhere or dur- 
ing anv vear.” 

Defendant did not learn of the loans made by plaintiff 
from the Riggs National Bank aggregating $1,500 until 
about a year ago. He had no knowledge of them at the 
time thev were made. He did not get anv of the money. 

The town of Milton, West Virginia, mentioned in the 
newspaper called the Cobdel Record, introduced as a part 
of plaintiff’s Exhibit No. 4, is twenty miles from Hunting- 
ton. Defendant has practiced law at Huntington, and he 
knows that that newspaper is commonly used by members 
of the bar in Huntington for the publication of summons 
against absent witnesses, and so forth. 

Defendant learned of the deposits in the District National 
Bank, evidenced by deposit books introduced as plaintiff’s 
exhibits 7 and 8, in the names of Lena Burke and plaintiff, 
about June or July, 1929. He did not learn of such deposits 
from plaintiff, but from Mrs. 0. L. Bowen, the Lena Burke, 
mentioned in the deposit book. Defendant did not learn 
of the deposit of March 13, 1928, of $1800 and June 9, 
1928, of $1200, in the District National Bank, until “day 
before vesterdav.” He did not get anv of the monev. 

Defendant drinks, and he supposes that at times he has 
been under the influence of liquor. He was “dead drunk” 
once. He had taken what his host termed twenty year old 
brandy, and just as he entered the door of his apart- 

215 ment the world went off and left him. The next 
thing he knew he was lying fully clothed on his bed 

in his own house. He does not drink very frequently 
recentlv. When living at 2700 Connecticut Avenue tliev 
had company almost nightly, and they drank considerably. 
Plaintiff drank at the same time. An invitation to drink 
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was not necessary. In mixing drinks, plaintiff was always 
included. Plaintiff always brought liquor of some sort 
with her when she came from West Virginia. During the 

i 

month of December, 1929, at plaintiff’s request, defendant 
procured liquor for plaintiff. 

On cross-examination, defendant testified as follows: 

Asked if in an affidavit filed in the case he had not stated 
under oath that he does not drink, defendant! said that he 
supposed that was an incorrect statement, i Counsel for 
defendant stated the affidavit should read he does not drink 
to excess, but it did not so state. 

Defendant was married twice before his | marriage to 
plaintiff. He was divorced from both. 

His annual salary is $4,600. He has maintained a home 
in the District of Columbia since about 1918 jor 1919. He 
maintained an apartment here until April, 19|8. He takes 
his lunches downtown, so the meals he prepared would be 
breakfast and dinner. He did not make the statement that 
he had prepared two meals a day for ten years, or a total 
of 7,300 meals, as asked by counsel for plaintiff. 

Included in the $95 of the Woodward & Loihrop bill for 
items for defendant are some that were bought for Christ¬ 
mas. It is true that he has been unable, during the past 
four or five years before making an affidavit filed in this 
cause, to purchase clothing for himself except a straw hat. 
When living at 2310 Connecticut Avenue, plaintiff and de¬ 
fendant had a bedroom with a double feed. At 2700 
216 Connecticut Avenue they had separate rooms. They 
had the same bed at 2310 Connecticut Aivenue, refer¬ 
ring to the piece of furniture, but for the riiost part de¬ 
fendant slept on a couch in the living room. At 2700 Con¬ 
necticut Avenue there were two bedrooms j with double 
beds. Plaintiff had her own bedroom. The onlv time de- 
fendant occupied that room at all was when the apartment 
was rented to Mrs. Hayes and Mrs. Marcupi was away. 
Mrs. Haves took defendant’s room, and he was forced to go 
in plaintiff’s room. Between June 3, 1926, aipl the present 
time, defendant has had no sexual relationship with plain¬ 
tiff. It is not true that they had sexual relations not less 
than a hundred times during that period. It is not true 
that they had sexual relations at 614 S Street. At 2700 
Connecticut Avenue plaintiff told defendant she would 
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rather be touched by a nigger than by him, and he believes 
on another occasion before that. It is not true that at the 
time defendant was suffering from a loathsome disease, as 
asked by counsel for plaintiff. He, defendant, was not then 
suffering from body lice. It is not true that he was suffer¬ 
ing from the same condition on a previous occasion when 
plaintiff said that. 

On re-direct examination, defendant said he had never 
had what are known as crabs. 

On re-cross examination, defendant testified that it was 
not a fact that Mrs. Hayes was occupying the apartment at 
2700 Connecticut Avenue by reason of an agreement made 
in his presence. He had no part in it, and knew nothing 
about it until sometime later. 

The scars on his face were not incurred in October, 1927. 
The one on his lip and just below the cheekbone were in¬ 
curred during the time of the breaking up of the apart¬ 
ment at 2700 Connecticut Avenue. The other scars were 
incurred at various times prior to that date. Defendant 
received no scars in an automobile accident. 

217 During the period between June, 1926, and April, 
’28, his attitude toward plaintiff was one of trying 
to get her to resume marital relations. He was doing 
everything in his power to placate and conciliate her, to 
try to preserve the home. She was out of the city consider¬ 
able during 1927. His efforts were personal and by letter. 
He always expressed his love and regard for plaintiff in his 
letters. He wrote her August 4, 1927, at 2730 Orchard 
Street, Huntington. The letter was offered in evidence. 


Plaintiff and defendant did not affect a reconciliation al 
614 S Street a day following Easter, 1929, and it is not true 
that they cohabited together then. The sole purpose of 
plaintiff in coming to 614 S Street was to get defendant to 
go to Huntington, West Virginia, as plaintiff was in a jam 
with Mont Davidson, and she wanted defendant to go down 
there and square her in the eyes of the people in Hunt¬ 
ington. 

It is not true that plaintiff tenderly cared for defendant’s 
mother in her illness. Plaintiff was there occasionally. 
She had nothing to do with nursing defendant’s mother. 
Counsel then showed defendant a paper writing, and he 
identified it as being in his mother’s handwriting. It was 
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dated April 2, 1928. It was offered and received in evi¬ 
dence, and is as follows: 

7 i 

“Received of Marie S. Marcum $750, for rings and other 
articles. 

FANNIE B. MARCUM.” 

“I also give to my dear daughter Marie all rhv furniture, 
being dishes and all my household and personal belongings 
for kindness, love and care that she has given me. 

FANNIE B. MARCUM. 

April 2, 1928.” j 

j 

Defendant never received a letter about April 16, 1928, 
from Woodward & Lothrop, asking him to payihis account. 
It probably suffered the same fate as other! letters ad¬ 
dressed to him that came into possession; of plaintiff. 
218 After their separation, at Mrs. Marcurh’s instance, 
defendant wrote to all the creditors. H|e ordered a 
picture at one time from Underwood & Undgrwood. He 
did not order any picture of plaintiff’s son. |He did not 
give a radio to Julia Oden. He took a radio frojn his apart¬ 
ment to that of the mother of Miss Oden. He never saw a 
bill exhibited to him by counsel for plaintiff before. 

There then followed considerable discussion! bv counsel 
and the Court with respect to testimony offered by defend¬ 
ant in support of the amendment to his original answer, 
counsel for plaintiff insisting on the allowance pf costs and 
expenses incident to the taking of depositions at Hunting- 
ion, West Virginia. Counsel for defendant objected, in 
view of the fact that plaintiff had engaged an attorney 
there by the name of J. H. Strickling. Thereupon the 
Court said; “I am going to allow some suit money. 
*” “I believe $150 will be a reasonable sum in view 

i 

of the moneys already expended.” 

“Mr. Merrick: Then, I shall note an exception to your 
Honor’s ruling, and make the tender as in the;bill of par¬ 
ticulars which I pointed out, and which I can r<£ad into the 
record if your Honor feels necessary, and just say we can¬ 
not comply with the Court’s order as to the payment of 
$150, because it is a physical impossibility. The man has 
no monev now and no way of raising anv monev. * * * ” 
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Warren Dean, being; first dulv sworn as a witness on 
behalf of defendant, testified in substance as follows: 

He has known defendant for possibly fifteen vears and 
plaintiff for about five years, possibly on- four years. He 
met defendant in El Paso, Texas, and plaintiff in Washing¬ 
ton, D. C. He has been more or less closely connected with 
defendant and has exchanged visits at the residence. 

219 He had a general conversation with plaintiff about 
the domestic affairs of her and defendant. Defend¬ 
ant suggested that he see plaintiff and talk with her to see 
if he could straighten out what seemed to be an unpleasant 
domestic situation. Plaintiff seemed perturbed over a 
situation about which witness knew nothing, and said she 
had no bitterness particularly, but defendant was on proba¬ 
tion with her. It was about the middle of the summer of 
1927, in June, he thought. Plaintiff did not go into details, 
but witness understood the reason for placing defendant 
on probation was some action of his with reference to some¬ 
body else, and if witness understood the situation he prob¬ 
ably would think differently of it. Witness had several 
conversations with plaintiff in 1928, but only in a general 
wav dealing with domestic affairs. Witness understood 
there had been a separation. At the conversation in 1927, 
witness said to plaintiff something about the condition 
seemed to him rather intolerable and that a “bust-up” of 
some kind would come from it, and plaintiff said “that was 
entirely up to Captain Marcum.” If lie wanted to behave 
himself, everything would come out all right, and if he 
didn’t, he knew what he could do. Plaintiff did not tell wit¬ 
ness what the condition was, except that she was holding 
herself aloof. Witness understood that defendant was to 
behave himself along the lines laid down by plaintiff. At 
the conversations in 1928, plaintiff told witness that things 
in Huntington were very bad, that defendant’s mother was 
sick, and that plaintitf “had been unable to get any money 
from Captain Marcum,” and that property transferred to 
her by defendant was so heavily incumbered she was going 
to lose it. Witness asked plaintiff why she didn’t get a 
divorce. She said possibly she might do it sometime, but 
at that time she would rather see if it wouldn’t straighten 

out in some way. She asked witness if he would be 

220 willing to testify, but he said he didn’t know whether 
he would or not until the time came, and for her to 
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send her lawver to him. She did not indicate what she 

%/ 

would expect him to testify to. 

On cross-examination, witness testified as follows: 

He has given the substance of the conversation of June, 
1927, but remembers plaintiff told him there Was a woman 
involved. There was a change in the relations of witness 
and defendant in 1928. Defendant took some $teps witness 
did not approve of, and he told him so. Witness warned 
defendant about a woman, the explanation being as fol¬ 
lows : Defendant contemplated making a change in his res¬ 
idence, and in view of the fact that witness bad been re- 
sponsible for his contact with the people at 614 S Street, 
witness told him he did not desire defendant tjo make such 
move, in fact he was very much opposed to jit. Witness 
did not want to be placed in a position where the people in 
question might be caused unpleasantness, and He was afraid 
that might result. Witness introduced defendant to a girl 
who lived at Clifton Terrace Apartments. He does not 
know how friendly they were. When the i relationship 
changed in 1928, there was a woman involved, a different 
one than the one in 1927. Witness, in suggesting that 
plaintiff get a divorce, was of the opinion that conditions 
were such that they could not be ironed out. Plaintiff did 
not agree. Witness formed his opinion from jwhat he had 
observed. Witness has never seen any wrongdoing by 
plaintiff, and so far as he knows she has always been a 
true, proper and efficient wife. 

On re-direct examination, witness testified jin substance 
that: 

The conversation he had with defendant about moving 
was entirely over the telephone. Witness also 
221 talked with the people where defendant! was moving 
over the telephone and registered his objection. He 
told defendant he would rather have him comp to his, wit¬ 
ness’s, house. He had no objection in the least to de¬ 
fendant coming to his house to live. Witness was then liv¬ 
ing with his mother, and still is. He had a spare room, and 
it is possible he asked defendant to bring down sufficient 
furniture for one room. He did not object because of 
plaintiff, as she “didn’t have any objections |to his going 
there.” Plaintiff called witness on the telephone and told 
him she had no objection, that “she didn’t cgre where he 
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went.” The contemplated move took place when plaintiff 
was back here from Huntington, West Virginia, either in 
the early spring or late winter of 1928, about February or 
March. 

On re-cross examination, witness said that when he asked 
defendant to come to his place and bring furniture, defend¬ 
ant did not owe him any money, and does not now owe him 
any. 

Thomas E. Rhoades, being first duly sworn as a witness 
on behalf of defendant, testified in substance as follows: 

He is a special assistant to the Attorney General of the 
United States, knows defendant, and has met plaintiff. De¬ 
fendant is employed in the same division with witness. He 
saw Mrs. Marcum, the plaintiff, in the Department of Jus¬ 
tice several times. Witness was chief of the division where 
defendant was employed, and he has seen plaintiff there off 
and on for the last four or five years. She called at the 
office of witness several times in the last vear. She besran 
calling witness on the telephone around February, 1929. 
She said she wanted to talk to him about defendant, who 
had promised to give her money, certain stipulated 
amounts. Each time she said defendant had promised to 
give her certain money on a certain day, and didn’t 
222 do it, and she wanted witness to do something about 
it. Witness told her he couldn’t do anything, that 
he did not want to get mixed up in it, but she would always 
call up again in a few days, and then she got to coming 
down to the Department, and would speak to witness’s sec- 
retarv about it. Witness did not sec her for some weeks, 
but finally he saw her, and saw her one time after that at 
the Department. Her complaint was that defendant was 
not giving her any money; that he had promised to give 
her money and hadn’t done it, and wanted witness to do 
something about it, to take it up with the appropriate offi¬ 
cials and force defendant to pay her something. 

On cross-examination, Mr. Rhoades testified in substance 
as follows: 

H is recollection is not hazy, it is very distinct. Plaintiff 
was tryiiig to get his influence to get money defendant had 
promised her. She called witness on the telephone once 
from West Virginia. At the time of his conversations with 
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plaintiff, she had no agreement about checks from the Alien 
Property Custodian. There was an agreement! whereby a 
part of defendant’s salary would be paid to Mfs. Marcum, 
by the Alien Property Custodian. This agreement came 
to the attention of witness about the month of June, 1929. 
If there were any prior agreements, witness knows nothing 
about them. The agreement of June 7, 1929, jis the only 
one he ever heard of. 

On re-direct examination, witness testified asjfollows: 

“Q. Did you notice any change in the character of work 
that Captain Marcum did about the time of thqse various 
conversations with Mrs. Marcum? A. Well, I have known 
Captain Marcum very intimately for about six or seven 
years, and while this trouble was going on—apd I would 
sav in the months of January, Februarv, March, 
223 April and May—he was a nervous wreck ^ind I asked 
him several times what the trouble was and he said 
“Domestic troubles,” and since last July he lias made a 
remarkable improvement in his physical appearance, man¬ 
ner and in his work. 

On re-cross examination witness said the months he men¬ 
tioned were 1929, last year. 

i 

i 

i 

i 

Marie Maddox, being sworn as a witness oh behalf of 
defendant, testified in substance, as follows: 

She is employed in the disbursing office of the Alien 
property custodian, and produced certain records of that 
office in answer to a subpoena duces tecum. 

“The Court: I don’t see that most of these* should be 
received. The one in which he countermands the order to 
pay the checks over to her I think you can put in. First, 
his order, and then his countermand of that order, "but I 
don’t see the admissibility of the rest of it.” 

“Mr. Merrick: It is to show the attempt made by the 
plaintiff to coerce the defendant into making these pay¬ 
ments. We will later show by the testimony;of Captain 
Marcum that one provision of the contract was violated by 
the plaintiff. ” j 

# # * # * # * 

“The Court: I sustain the objection to all ex-ept the 
letter to the Alien Property Custodian requesting him to 


i 

i 

i 
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pay $179 to Mrs. Marcum, and then his later letter cancell¬ 
ing that, and you may have an exception/’ 

Among the letters tendered in evidence on behalf of de¬ 
fendant from the files of the Alien Property Custodian 
was one from Congressman Hughes to the Alien Property 
Custodian, stating that plaintiff had complained to him 
about defendant, and asking the Alien Property Custodian 
to compel the compliance by defendant with the contract 
of June 7,1929. 

On October 2, 1930, the case was continued for 
224 further hearing, but no date fixed therefor. 

On November 5, 1930, in connection with the hear ¬ 
ing on defendant’s motion to vacate the order directing 

o o 

defendant to pay the sum of $150 to plaintiff five days in 
advance of the taking of depositions, the following oc¬ 
curred : 

Mr. Merrick, for defendant, had concluded his argument 
in support of the aforesaid motion. 

Mr. Rorer, for plaintiff, then addressed the Court and 
stated among other things that the sum of $150 was insuffi¬ 
cient, and they were prepared to file a motion to increase 
the amount to $200. Mr. Merrick stated that the allowance 
of such costs was improper in a maintenance suit under 
Section 980 of the Code of Law for the District of Co¬ 
lumbia, and suggested that if this were a divorce suit, it 
might be proper. Thereupon Mr. Rorer replied that it 
would be a very simple matter to amend the bill and ask for 
a divorce. The Court asked of Mr. Rorer, “Do you desire 
to amend your bill?” and Mr. Rorer applied in the affirm¬ 
ative. There was then some additional discussion, and the 
Court said that he would give leave to amend, provided five 
days notice were given, and counsel for defendant there¬ 
upon noted an exception. 

This cause came on for further hearing on Tuesdav, Feb- 
ruary 24, 1931, whereupon the following ensued: 

Defendant, Phillip H. Marcum, was recalled for further 
cross-examination, and was asked several questions, when 
the following occurred: 

“Mr. Merrick: I would like to invite your Honor’s atten¬ 
tion now —I probably should have done so before counsel 
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started the cross examination—to this; Your Honor will 
recall that this was a maintenance suit in the beginning; 
and that following the taking of all this testimony, we had 
a little session in this Court on the 5th dav of Kovember, 
1930, at which your Honor granted permission br leave to 
amend. 

225 That amendment was filed. That now changes the 
cause of action from one of maintenance to one for 
limited divorce. * * *” 

i 

i 

j 

* * *■ * # # j * 

I 

“Mr. Rorer: I make a motion that the testimony and 
the evidence in the record heretofore taken be Considered 
a part of the cause of action raised by the amended com¬ 
plaint to have effect as of the date when it was taken in the 
original complaint.” 

* # # * * # ! # 


“The Court: All right. I will grant the j plaintiff’s 
motion and give you an exception.” 

Defendant was then cross-examined further and testified 
in substance as follows: 

The income of approximately $200 per month bf defend¬ 
ant’s mother came from property. That is what it should 

have been. Defendant had nothing to do with it and does 

^ i 

not know anything about it for two years prior to her 
death. A man was kept on the place for forty ybars. The 
contract of June 7, 1929, represents the entire agreement 
as set out therein, but does not represent the side agree¬ 
ment that plaintiff was to proceed to West Virginia and in¬ 
stitute a suit for divorce, within sixty days. Witness’ at¬ 
tention was invited to the fact that this period was specified 
as sixty days in the original answer and thirty days in the 
answer to the amended bill, and the witness said be was not 
responsible for a scrivener’s mistake, but the period was 
sixty days, as he now recalls it. On July 31, within the 
sixty days, he wrote the Alien Property Custodian and 
withdrew the contract. 

On re-direct examination, witness testified as follows: 

The reason for revoking the contract was that in the 
meantime defendant had received an increase in salary, 
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and it was impossible for the Alien Property Custodian to 
split the salary check into $179.17 and another 
226 amount, and he knew that it would be fatal to send 
the entire check to plaintiff. That is the reason for 
the revocation, and is the date on which defendant sent his 
personal check to plaintiff for $179. 

Defendant offered and there was received, as defendant’s 
exhibit No. 100, a letter from the Collins Funeral Com¬ 
pany, relative to the check given for the funeral expenses 
of defendant’s mother. 

There were also received in evidence, as defendant’s 
exhibits Nos. 101 and 102, two telegrams. 

There was received in evidence, as defendant’s exhibit 
Xo. 103, a certificate of the Clerk of the Circuit Court of 
Cabell County, West Virginia, stating certain facts con¬ 
cerning plaintiff’s residence and voting there. This certifi¬ 
cate showed that plaintiff was a registered voter in 1928 in 
Cabell County, West Virginia, as a resident of Precinct No. 
9, in Kvle District, for fifteen vears. 

There was offered in evidence as Defendant’s Exhibit 
Xo. 104, a certificate or certified copy of the order of the 
Domestic Relations Court, of Cabell County, West Vir¬ 
ginia, dismissing defendant’s divorce suit brought there. 


Defendant testified on re-direct examination that at the 
time of the parting of plaintiff and defendant in April, 
1928, lie kissed plaintiff good-bye as they went out of the 
apartment and the parting was friendly. Referring to the 
meeting of plaintiff and defendant in the Willard Hotel 
after the filing of suit, defendant stated the substance of 
that conversation as he had previously, and then added that 
plaintiff stated defendant had better think the matter over, 
because she had no desire to stay in Washington, and had 
no purpose here, and if they could settle the matter. 


227 James Byron Brooks, being sworn as a witness on 
behalf of defendant, testified in substance as fol¬ 
lows : 

He is an employee of the Riggs National Bank, and pro¬ 
duced certain records of that institution in answer to a sub¬ 
poena duces tecum. They are ledger sheets showing the 
joint account of Maria S. Marcum and Philip H. Marcum 
beginning January 6, 1920, and running up to approxi- 
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mately 1924, and twelve ledger sheets showing tjhe account 
of Maria S. Marcum from 1926 on, which were introduced 
in evidence. 

On cross-examination, witness was shown Plaintiff’s ex¬ 
hibit No. 9, which comprises certain statements of the Riggs 
National Bank, and he stated the bank did not issue them 
in that form. 

Douglas V. Smith, being sworn as a witnessj on behalf 
of defendant, testified in substance as follows: 

He was employed as elevator operator at 2700 Connecti¬ 
cut Avenue in 1928. He knows when plaintiff and defend¬ 
ant left, but did not know then they were leaving for a 
separation. He carried some bags down for | them. It 
seemed to be a pleasant parting, as far as he Isaw of it. 
He seemed to remember seeing Defendant kiss plaintiff on 
that occasion. He never saw defendant drunk around the 

l 

apartment. 

On Cross-examination, witness testified that as far as he 
knew, defendant acted like a perfect gentleman and plain¬ 
tiff acted like a perfect lady. 

Thereupon Carlos Philip Marcum, being sworn as a 
witness for plaintiff in rebuttal, testified in substance as 
follows: 

He is the son of plaintiff and adopted son of defendant. 
He has lived with plaintiff and defendant for some years 
and now lives with his mother. The apartment at 2310 
Connecticut had two bedrooms. Witness slept hi one, and 
the other was occupied by plaintiff and defendant. 
22S There were two bedrooms at 2700 Connecticut Ave¬ 
nue. He occupied one and plaintiff and defendant 
occupied the other. He saw plaintiff and defendant quar¬ 
reling quite frequently. He separated them twice during 
the summer of 1927. When the quarreling became so vio¬ 
lent, witness usually went in to see what it was qbout, and 
usually found his mother backed up against the;wall with 
defendant having hold of her hands or wrists, mistreating 
her in such manner that witness told him to let her go. He 
put defendant out of the room twice in 1927. 

Witness was asked if he had seen defendant in an intoxi¬ 
cated condition, and counsel for defendant objected, be¬ 
cause there is no allegation in the pleadings aboutj drunken- 
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ness. The Court overruled the objection, and defendant’s 
counsel noted an exception. 

Witness then said lie had seen defendant intoxicated sev¬ 


eral times a week, in fact he had seen him drunk every day. 
Saw him drunk on Connecticut Avenue in the summer of 


1927, about 5 o’clock in the evening. 

On Christmas day, 1925, witness was sick in the hospital 
at Huntington, West Virginia. His mother came to see 
him that day, in the evening. 

On cross-examination, witness said he heard he was not 
defendant’s son after the separation. He and defendant 
were quite friendly until after the filing of this suit. Wit¬ 
ness came from West Virginia with his mother in Septem¬ 
ber, 1929. They lived at 527 15th Street in Huntington. 
He lived there temporarily with his mother for some six 
or eight months. He left West Point in December, 1928, 
came to Washington, and then went to West Virginia to be 
with his mother. Staved there until he came to Washing- 
ton in September, 1929. Lived at the Burlington Annex 
after coming to Washington. They moved about three 
weeks ago to 1954 Columbia Road. When witness 
229 first returned from Huntington, he went out to din¬ 
ner with defendant four or five times, but has not 
been to dinner with him since the filing of the suit. He was 
in military school while they were living at 2700 Con¬ 
necticut Avenue, but was there all of one summer. He en¬ 
tered Fishburn Militarv School in 1925 and remained there 


until 1928. He then went to West Point, and staved there 
seven months. He went there in July, 1928, and left in 
December, 192S. He does not remember any quarrels be¬ 
tween plaintiff and defendant before they came to Wash¬ 
ington in 1919. 


Maria S. Marcum, recalled as a witness in her own be¬ 
half on rebuttal, testified in substance as follows: 

She only visited Mr. Rhoades one time. She never tele¬ 
phoned him direct. She called his office, over the long dis¬ 
tance and asked to speak to him. The time she talked to 
him was after the contract of June 7, 1929, was made. She 
asked Mr. Rhoades to see that the check due on the first 
of the month remained with the Alien Property Custodian 
so it would be sent to her. 
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! 

It is not a fact that she doled out money to defendant a 
dollar at a time. She had money in the dresser drawer and 
defendant took from it very liberally whenever: he wished. 
The first apartment at 2310 Connecticut Avenue had only 
one bedroom, but the other one had two. The apartment at 
2700 Connecticut Avenue had two bedrooms. She and de¬ 
fendant occupied one bedroom. Sex relations between her 
and defendant did not cease in June, 1926, theyj continued. 
It is true that on one occasion she said she wbuld rather 
be touched by a nigger than by defendant. The reason was 
that he had lice. She saw them. 

She was cross-examined on this phase of her| testimony, 
and said the lice were on his genital organs. Hb gave them 
to her. She asked him about them, and he produced some 
medicine. He denied that he had them; said he 
230 didn’t have them. j 

On re-direct examination, witness testified as fol¬ 
lows : 

In the month of October, 1927, defendant Returned to 
their apartment, and said he had been in an automobile ac¬ 
cident. She didn’t know he had any scars. If |he has any 
scars he got them on that occasion. She has seen defend¬ 
ant on the street intoxicated on one occasion in 1927. Dur¬ 
ing the period from February, 1926, to May, 1928, plain¬ 
tiff paid out in checks $21,645.89. Her deposits over that 
time were $21,932.10. j 

Plaintiff has no income from any source. She was then 
asked the following questions and made the following an¬ 
swers : 

“Q. You are a resident of the District of Colombia, Mrs. 
Marcum? A. 1 am.” 

“Q. Is it your intention so to remain here? A. It is 
and always has been since 1919.” 

On re-cross examination, witness testified as ifollows: 

The money deposited in the bank, as testified by her on 
direct examination, came from loans negotiated on the 
property and what she borrowed in her own name at the 
Riggs Bank. She still owes on personal loans eight or 
nine hundred dollars. She has no income whatever except 
from defendant and the property. She first said she 
wanted a separation, and asked when, whether |she wanted 

12—5552 a 
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it in 1928, when the separation occurred, and said she did 
not, and had not previously thereto, and in spite of defend¬ 
ant’s alleged drunkenness and misconduct, as testified to by 
her, she still wanted to live with him. 

i 

Her attention was brought to the certificate of the Clerk 
of the Circuit Court of Cabell County to the effect that 
she was a registered voter there in 1928, and she said she 
never registered there. That defendant’s mother 

231 registered for defendant and herself, and votes were 
sent to them. “Several times Mr. Marcum and my- 

self voted. We sent our votes through the mail. I never 
registered there.” She knew she was registered there and 
didn’t object to it. 

“Q. When was the last time you voted? Do you recall? 

A. Probablv four years ago. I don’t remember.” She 

never appeared before the registration officials and never 

registered there. “If there is any registry there, it was 

done bv Mrs. Marcum. I never did.” 

* 

With leave of the Court, defendant offered in evidence a 
certificate of the clerk of the Circuit Court of Cabell 
County, West Virginia, stating that the registration books 
for 1928 of that county have been destroyed in accordance 
with law, and he could not, therefore, state their contents. 
This paper was marked Defendant’s Exhibit No. 107. 

As Defendant’s Exhibit No. 108, there was introduced a 
certified copy of the plea filed in the West Virginia Divorce 
proceeding by plaintiff in this cause. 

Be it further remembered that the foregoing contains the 
substance of all of the evidence given on the hearing of this 
cause, and each of the exceptions stated to have been taken 
bv the attorney for defendant were so taken and were dulv 

mJ w 

allowed and noted by the court, and in order that each and 
every thereof may be preserved and made of record this 
statement of the evidence is duly stated, approved and 
signed, and ordered to be made of record in the above en¬ 
titled cause, this 3rd day of August, 1931. 

Bv the Court: 

JESSE C. ADKINS, 

Justice. 

232 [Endorsed:] Equity. No. 50242. Maria S. Mar¬ 
cum, plaintiff, vs. Phillip H. Marcum, defendant. 
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Statement of Facts. 

i 

i 

j 

Appellant, hereinafter referred to as defendant, and 
appellee, hereinafter referred to as plaintiff, are hus¬ 
band and wife. They were married at El Paso; Texas, 
November 21, 1914 (R. 122), and thereafter lived 
together until the month of April, 192S, when they 
separated (R. 122). Both had been previously married 
(R. 130, 165). Plaintiff had one child by her first hus¬ 
band, a son, who was six years of age when she and 
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defendant were married, and who was adopted by de¬ 
fendant at Huntington, West Virginia (R. 130). 

Defendant was born at Huntington, West Virginia, in 
1881, and lived there until 1913. He went to Texas in 
1913, and remained there until 1910, when lie returned 
and re-established his residence at Huntington. He was 
appointed in the Government service from West Vir¬ 
ginia, lias always maintained his residence there since 
appointment, and has voted in all state and national 
elections, including the last ones (R. 148, 149). 

Domestic difficulties of a serious nature began with 
plaintiff and defendant in 1925 (R. 131, 132, 147). 

Upon separating, plaintiff returned to Huntington, 
West Virginia (R. 150), established a residence there 
(R. 145, 170), voted at the general election there in 
1928 (R. 178), returned to Washington, District of 
Columbia, September 1, 1929, went to live at 1120 Ver¬ 
mont Avenue Northwest, which is the annex to the 
Burlington Hotel (R. 138), and tiled this suit on Sep¬ 
tember 10, 1929 (R. 1). Defendant remained in the 
District of Columbia as an employee of the Government 
of the United States (R. 123, 148, 150). 

This suit originally was one for maintenance (R. 1-7), 
but after partial hearing on the merits, plaintiff, with 
leave of the trial court, amended her bill of complaint 
and prayed for a limited divorce (R. 82, 172). 

The trial court, on June 0, 1931, passed a decree 
granting plaintiff a limited divorce, alimony of $135.00 
per month, counsel fees of $050.00, and costs of $100.00 
in addition to those to be taxed by the clerk (R. 109, 
110 ). 

The evidence will be discussed further in connection 
with the assignments of error and later in this brief. 


3 


i 

l 


Assignments of Errors. 

Defendant filed the following assignment of errors 
(R. 111-115) : | 

The Court erred: 

1. In admitting evidence over the objections of de¬ 
fendant thereto. 

2. In excluding evidence offered by and qn behalf 
of defendant. 

3. In finding as a fact that plaintiff and defendant 

lived together as “husband and wife” until April, 1928. 

. 

I 

4. In finding as a fact that in April, 1928, defendant 
deserted the plaintiff. 

5. In finding as a fact that defendant notified plain- 

j 

tiff that he would no longer live with her. 

i 

0. In finding as a fact that the property conveyed 
by defendant to plaintiff had “all been lost by| the time 
this suit was filed/ 5 * 7 8 

7. In finding as a fact that “some time aftei* the sep¬ 
aration 77 of plaintiff and defendant “and by September, 
1929, plaintiff decided to make her residence in the Dis¬ 
trict of Columbia, and at the time of the filifig of this 
suit she had become a resident of the District of 
Columbia, and she has ever since been and is now a 
resident of the District of Columbia. 77 

8. In concluding as a matter of law that “After the 
separation and by September, 1929, plaintiff had 
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adopted the District of Columbia as her place of resi¬ 
dence, and at the time of the tiling- of this suit and since 
she has been and is a legal resident of this District/’ 


0. In concluding as a matter of law that plaintiff 
is entitled to a limited divorce on the grounds of 
desertion. 


10. In allowing plaintiff alimony. 

11. In decreeing that plaintiff be granted a divorce 
a mensd et thoro on the ground of desertion. 

12. In decreeing that defendant pay alimony to plain¬ 
tiff. 


13. In decreeing that defendant pay to plaintiff costs 
in the sum of §100.00, plus costs to be taxed by the 
clerk. 

14. In denying to defendant herein the privilege of 
filing a supersedeas bond staying the payment of ali¬ 
mony pending appeal. 

15. In granting the temporary restraining order in 
this cause dated August 27, 1030. 

10. In denying defendant's prayers to dissolve said 
temporary restraining order, as set forth in his answer 
to plaintiff's petition for such restraining order. 

17. In granting the preliminary injunction herein, 
dated September 4, 1030. 

IS. In passing the order of October 14, 1930, re¬ 
quiring defendant to pay to plaintiff the sum of §150.00 
five days in advance of taking depositions in West Vir¬ 
ginia. 


o 


19. Tn deriving defendant's motion to vabate said 

#✓ ** 

order of October 14, 1930. 

20. In not granting defendant's motion, file^l Novem¬ 
ber 5, 1930, to vacate said order for costs, dated Octo¬ 
ber 14, 1930. 

i 

j 

21. In denving defendant’s motion to dissolve the 

aforesaid preliminary injunction, filed on October 29, 
1930. | 

22. In not granting defendant’s motion to dissolve 

the aforesaid preliminary injunction, tiled oil October 
29, 1930. | 

23. In passing the order of November 5,1930, striking 
out depositions taken on behalf of defendant at Hunt¬ 
ington, West Virginia. 

24. In granting leave to plaintiff to amend her bill 
of complaint in the manner and at the tinie of the 
application therefor. 

i 

J 

25. In denying defendant’s motion to compel plain¬ 
tiff to elect remedies. 

2(>. In not granting defendant’s motion tb compel 
plaintiff to elect remedies. 

i 

i 

i 

27. In ordering that testimony taken prior to the 
amendment by plaintiff of her bill of complaipt be con¬ 
sidered in support of plaintiff’s bill of complaint as 
amended. 

28. In not ordering and directing that this cause be 
tried de novo after amendment of plaintiff’s bill of 



complaint and the filing of defendant's answer to the 
amended bill of complaint. 

29. In not finding as a fact and concluding as a 
matter of law that the Supreme ‘Court of the District 
of Columbia is without jurisdiction to hear and deter¬ 
mine the cause of suit set forth in plaintiff's amended 
bill of complaint. 

30. In not finding as a fact and concluding as a 
matter of law that plaintiff is not a legal resident of 
the District of Columbia within the intent and meaning 
of the statutes relating to the granting of divorces in 
the District of Columbia. 

31. In not finding as a fact and concluding as a 
matter of law that at the time of filing of this suit 
plaintiff was a legal resident of the State of West Vir¬ 
ginia. 

32. In not finding as a fact and concluding as a 
matter of law that at the time of the amendment of 
her bill of complaint herein plaintiff was a legal resi¬ 
dent of the State of West Virginia. 

33. In not finding as a fact and concluding as a 
matter of law that plaintiff is not entitled to any 
equitable relief in this cause. 

34. In not finding as a fact and concluding as a 
matter of law that plaintiff had failed to prove the 
defendant guilty of desertion, or anv other misconduct 
entitling plaintiff to a divorce a mensa ct thorn. 

35. In not dismissing plaintiff's bill of complaint and 
her amended bill of complaint for want of jurisdiction 


i 


I 

i 

i 


i 

j 

i 

j 


in the Supreme Court of the District of Columbia to 
grant the prayers thereof. 


j 

3G. In not dismissing plaintiff's bill of complaint 
and her amended bill of complaint for failure on the 
part of plaintiff to prove any cause entitling her to 
relief, as prayed for in her said original bill j of com¬ 
plaint and her amended bill of complaint. 


37. In not finding as a fact and concluding as a 
matter of law that plaintiff had wholly failed to prove 
a cause of action or suit entitling her to equitable relief. 


ARGUMENT 


The assignments of error will be discussed herein in 
the order of their importance, as viewed by counsel for 
defendant under the several headings hereinafter set 
forth and not in the order in which they appear in the 
record. 

JURISDICTION 


Assignments of Error Nos. 7, 8, 29, 30, 31, 32, 33 and 
35, mav be discussed together, as thev relate to the 
residence of plaintiff and the jurisdiction of the lower 


court. 

Following the amendment by plaintiff of her bill 
of complaint (R. 82), whereby she converted j her suit 
from one for maintenance under Section 980 of the 
Code of Law for the District of Columbia, 190lj, Section 
75, Title 14, 1929 Code, to one for a limited divorce 


i 

i 


I 
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under Section 966 of the Code of 1001, Section 63, 
Title 14, 11)29 (’ode, defendant tiled his answer to the 
bill as amended, and raised the question therein that 
the court below was without jurisdiction to grant to 

•t * 

plaintiff a limited divorce because of the provisions of 
Section 1)71 of the Code of 1901, Section 61, Title 14, 
1929 Code, as follows: 


shall 1>( 
dent of 


decree of null it v of marriage or divorce 
» rendered in favor of anvone not a resi- 
the District of Columbia, * * 'V* 


The jurisdiction of the court was questioned because 
plaintiff was not at the time of tiling her suit and the 
amendment of her Dill of complaint a bona fide resi¬ 
dent of the District of Columbia, but was a resident 
of the State of West Virginia. 


Evidence as to the residence of plaintiff appears in 
the transcript of the record at the following pages: 



Par. 13 of bill, 122, 125, 127, 
162, 174, 176, 177 and 178. 


130, 131, 137, 



The evidence sustaining plaintiff’s contention that 
she is a resident of the District of Columbia consists 
of her testimony alone. In her bill of complaint (R. 
4) she alleged that “bv reason of the abandonment and 
desertion of the defendant as aforesaid, she is now 
forced to reside with friends at 1120 Vermont Avenue 
N. W., much to her embarrassment.” In her testimony 
(R. 138), she stated that she lived at 1120 Vermont 
Avenue, which is the annex to the Rurlington Hotel, 
paid §30.00 per month for one room, and does not cook 
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her own meals there, but takes them at restaurants. 
Both of these statements are under oath, so at the 
outset we are confronted with two conflicting jversions 
as to her residence, which tends to undermline anv 

l 

confidence that might have been had therein as to the 
correctness of her contention that she is a resident of 
the District, within the requirements of the! statute 
and the decisions of this Court construing the same. 
The hearing of this cause in the Court below began 
on October 1, 1930 (R. 131). At the first session, plain¬ 
tiff testified as a witness (R. 133). In answejr to the 
question “Now, Mrs. Marcum, how much time have you 
spent in Washington since April of 1938?" she ajnswered 
“I have been up here several times on trips. 1 hiuve been 
here for a year now.” (R. 138). 

| 

As previously stated herein, plaintiff, upon I the sep¬ 
aration of the parties hereto, returned to Huntington, 
West Virginia, and there established her residence, 
voted, received mail, and described herself a£ a resi¬ 
dent thereof { R. 145, 150, 170, 178, R. 0, Exhibit A to 
Bill of Complaint). She returned to Washington Sep¬ 
tember 1, 1939, and filed her bill of complaint in the 
court below nine days later (R. 1). She did not claim 
that before September 1, 1939, she had becomje a resi¬ 
dent of the District of Columbia, but in answer to the 
question above quoted, stated she had been up jliere sev¬ 
eral times on trips. Therefore, the most that! she can 
claim is residence from September 1 to 10, 1939, before 
the filing of her bill of complaint. It is, of course, true 
that she testified in rebuttal, at the last session of the 
court on February 34, 1931, after five months had 
elapsed since the beginning of the taking of testimony 


i 


10 


and after slie had been cross-examined on her residence, 
as follows: 

“Q. You are a resident of the District of Co¬ 
lumbia, Mrs. Marcum? 

“A. I am. 

“Q. Is it vour intention so to remain here? 
“A. It is and alwavs has been since 1919." 

9 . 

(It. ITT). 


She 1 testified, however, that she last voted in West 
Virginia “Probablv four vears ago. i don't remember." 
(R. 1T8) That would be about the time of the last gen¬ 
eral election there in 1928. 

The evidence contradicting plaintiff's contention that 
she was a resident of the District of Columbia at the 
time of tiling her bill of complaint and at the time of 
the amendment thereof consists of her own admissions, 
the certificate of the Clerk of the Circuit Court of 
Cabell County, West Virginia, to the effect that she 
was a registered voter there in 1928 as a resident of 
Precinct Xo. 9, in Kvle District, for fifteen vears ( K. 
1T4), her Exhibit A attached to her bill of complaint 
(R. G), her Exhibit Xo. 2, which was an unsigned paper 
purporting to be an agreement, in which she was de¬ 
scribed as “of Huntington, West Virginia” (R. 125), 
her exhibit Xo. 5, consisting of a group of telegrams, 
manv, if not all of which were addressed to and received 
bv her at 52T-15th Street, Huntington, West Virginia 
(R. 12T, 13T, 158), the testimony of herself that she 
established a residence “after Thanksgiving, 1928" 
(R. 145), the testimony of defendant that plaintiff 
stated at the time they separated that she went back to 
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Huntington, West Virginia (R. 156), that slm came up 
from Huntington when the separation Agreement 
attached to her bill of complaint was prepared (R. 159, 
160), and his testimony that plaintilf stayed ajt the resi¬ 
dence of Paul I). Davis, 527 Fifteenth Street, Hunting- 
ton, West Virginia, where she paid half the household 
expenses and received her mail (R. 163), and defend¬ 
ant's exhibits, consisting of a letter and envelope bear- 
ing the return address of plaintiff (R. 162), as well as 
his testimony as to plaintiff's statements that she had 

no desire to stay in Washington and no purpose here 

i 

if thev could settle their controversy about the amount 
of maintenance defendant should pay to plaintilf (R. 
174), and the testimony of plaintiff’s son tjhat upon 
leaving West Point, where he was a cadet for seven 
months, he went to West Virginia to be with hjs mother, 
and stayed there until he came to Washington in Sep¬ 
tember, 1929 (R. 176). | 

Apparently in an effort to strengthen her! claim to 
residence in the District of Columbia, plaintiff moved 

j 

from the Burlington Hotel Annex about February 1, 
1931, to 1954 Columbia Road (R. 176). j 

It is true that plaintiff testified that she had lived in 
the District of Columbia “since 1919—eleven years” 
(R. 127), and that if there was any registration in West 
Virginia it was “done by Mrs. Marcum. I never did.” 
She knew she was registered there and did pot object 
to it (R. 17S). The Mrs. Marcum referred to! by plain¬ 
tiff was defendant's mother, who died July| 11, 1929 
(R. 138), who plaintiff claimed she spent much time 

i 

nursing from 1927 on (R. 122), and who was taken to 
the sanitarium at Terra Alta, West Virginia, in the 
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fall of 1928 (R. 138). In other words, the plaintiff 
expects the Court to believe that an old lady in poor 
health and who was taken to the sanitarium in the fall 
of the same year that plaintiff became a registered voter 
in Huntington and who never returned therefrom, but 
died therein, went to the office of the Clerk of Cabell 
County, West Virginia, and registered the plaintiff as 
a voter as a resident of Precinct No. 9, in Kyle District, 
for fifteen years (R. 174). When her statement that 
she lived in Washington “since 1919—eleven vears," is 
so palpably at variance with facts, and the contradic¬ 
tion hereinbefore pointed out between her sworn bill of 
complaint as to her residence with friends at 1120 Ver¬ 
mont Avenue and her testimonv that she had one room 
there, are taken into consideration, it is hard to believe 
that there is anv truth in her statement about her reg- 
istration at Huntington or in any of her statements con¬ 
cerning her residence and intention to reside in the 


District of Columbia. 

l»ut granting, for the sake of argument only, that 
every statement she has made with respect to her resi¬ 
dence in the District of Columbia is true, it is re¬ 
spectfully submitted that she has not met the require¬ 
ments of the law, and that her bill of complaint should 
have been dismissed bv the lower court, following its 
amendment, and she should have been obliged to litigate 
in the proper forum, the Domestic Relations Court of 
Cabell County, West Virginia. 

This Court, in construing the provisions of Section 
971, supra, and Section 9C4 of the Code of 1901, Sec¬ 
tion 79, Title 14, 1929 Code, has given great considera¬ 
tion to the degree of proof of residence and residence 
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! 

i 

i 


i 

i 

I 

i 

! 

i 


i 

required to give the Supreme Court of the District of 
Columbia jurisdiction to grant divorces. The leading- 
case is that of ! 

Downs v. Downs, 23 App. D. C. 3S1. 

In that case this Court verv carefully considered the 
provisions of the Code, Section 971, which was the same 
then as now, and specifically held that 

‘‘P>y this (Section 971 of the Code) it!is evi¬ 
dently intended and required that residence for 
the purpose of divorce should in all cases be in 
good faith, and such residence as the laws of 
Maryland prescribe as a prerequisite for voting, 
that is, residence with the intention of remjaining 
in the District and making it the party's fixed 
and permanent home." (I\ 3S7). 


With respect to the registration of the plaintiff in 
that case in Maryland, this Court said: 

“Now, in order to have so succeeded inj being- 
registered as a qualified voter in Maryland and 
to have voted there, if he did not practice a gross 
fraud upon the laws of the State he must have 
shown to the satisfaction of the board of regis¬ 
tration in Baltimore eitv that he was at the time 

t 

of his registration, as required by the Constitu¬ 
tion and laws of that State, a resident jof the 
State for one year, and of the legislative district 
in which he offered to vote for six months next 
preceding the election, xlnd this residence must 
have been residence in good faith, with the! inten¬ 
tion of remaining there and making the! place 
his fixed and permanent home. Thomas v\ War¬ 
ner, S3 Md. 14, 34 Atl. S30.” (P. 3S7). 


i 
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These remarks are appropriate and applicable to the 
plaintiff in this case. She must have convinced the reg¬ 
istration officials of West Virginia that she was a bona 
tide resident of that State before she became a registered 
voter there. 


We do not for a moment contend that plaintiff could 
not change her residence from West Virginia to the 
District of Columbia, but in order to entitle her to 
maintain a suit for divorce, that change must have been 
in good faith. From her own actions, one is led to the 
inescapable conclusion that she came to the District of 
Columbia for the sole purpose of tiling a suit for main¬ 


tenance against her husband, which she did nine days 

after her arrival. This intention is manifested bv her 

«/ 

place of residence, the fact that she did not take her 


meals there, had only one room, had no furnishings 
such as adorn the home of every person, and entertained 
no friends or acquaintances there, and did not establish 
an apartment or other residence where she could cook 
her meals, and have company until about February 1, 
1931, after her case had been practically completed and 
heard on its merits and when she realized that her lack 


of residence might prove fatal to her claims. She testi¬ 
fied that the furniture which plaintiff and defendant 
had when they separated was still in storage in plain¬ 
tiffs name ( K. 137). If she intended establishing a resi¬ 
dence in the District of Columbia when she returned 


on September 1, 1929, what would have been more 
natural than that she should have removed her furni¬ 


ture from storage, or at least a part thereof, and put 
it in an apartment or house? 

Her testimonv that she intended to live in the Dis- 

V 
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trict ever since 1919 is belied by tlie facts. When her 
opportunity came to establish a separate residence for 
herself, she did not carry out her expressed indention, 
but instead she went to Huntington, West Virginia, 
established her residence there, and became a registered 
voter. It is respectfully submitted that her testimony 
that she lived in the District and intended to ever since 

i 

1919 is unworthy of belief, and even if true, in the face 
of undisputed facts, is insufficient to make lierj a bonu 
fide resident of the District of Columbia and to confer 
jurisdiction on the court below to grant her a divorce. 
The case of Downs v. Downs, supra, is sufficient! author¬ 
ity to the contrary, but that is not the only lease in 
which this Court has expressed itself upon thej subject 
of residence. In the case of 

Rollings r. Rollings, 5!) \V. L. R. 831. 33 F. 

(2d) 719, decided November 2, 1951, 

this Court, with respect to a situation strikingly like 
that in this case in-so-far as residence is cojncerned, 
approved the doctrine of the Downs case, supra, and 
held that the lower Court was without jurisdiction to 

i 

grant a divorce. That case is somewhat similar to this 
one, in that the lower court granted a limited j divorce, 
the same as here, although the bill prayed for gn abso¬ 
lute divorce. 

The doctrine announced in the Downs and Rollings 
cases is not a new one. Case after case is found in 
which the courts of other jurisdictions have held that 
simulated or “suit case” residences, although of the 
duration required by statute, are insufficient to confer 
jurisdiction on the courts for the purpose of granting 
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divorces. In this jurisdiction, that doctrine is approved 
bv the refusal of our courts to recognize divorces oh- 
tained at Keno, Nevada, although the statutes of that 
State have been rigidly complied with so far as resi¬ 
dence is concerned. 


In New Jersey proceedings brought by persons who 
reside there for the period required by statute are re¬ 
ferred to as “immigrant cases.” 


Williams /*. Williams, 78 N. J. Eq. 13. 

Mason v. Mason, 6b N. J. Eq. 293. 

Sweeney v. Sweeney, 62 N. -1. Eq. 357. 

Grover r. Grover, 18 Dick. Ch. (63 N. J. Eq.) 
771, 776. 


The United States Supreme Court likewise refuses to 
recognize residence unless in good faith in divorce cases. 

Atherton r. Atherton, 181 U. S. 155, 45 L. Ed. 


794. 

Haddock r. Haddock, 201 U. S. 562, 50 L. Ed. 
867. 

Thompson r. Thompson, 226 U. S. 551, 57 L. 
Ed. 347. 


The question of the necessity of the plaintiff being 
an actual bona fide resident of the District of Columbia 
in order to confer jurisdiction upon the court here to 
grant a divorce has been before the courts of the Dis- 
trict many times, notably in the cases of 

Smith v. Smith, 4 Mackey, 255, 

in which the Supreme Court of the District, in general 
term, held that residence was not necessary where the 
cause arose in the District. This decision, however, was 
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unsatisfactory, and the doctrine announced therein was 
repudiated in 

j 

Richards v. Richards, 19 D. C. 431, 

by an unanimous decision of the full bench. The Rich¬ 
ards case was approved and quoted from in 

Blandv v. Rlandy, 20 App. L). C. 535i 540, 

but it was not until the decision in the Downs case, 
supra, that the question was given full consideration 
by this Court, with the result hereinbefore indicated. 
2sow, however, comes the Rollings case, decided during 
the present term of this Court, which completely, it 
would seem, settles the law of this jurisdiction jin-so-far 
at least as the question of bona fides is concerned. 

That plaintiff was not, within the purview of the 
Rollings decision and the Downs case, a bona fide resi¬ 
dent of the District of Columbia seems clear. There was 
no evidence in the record that at the time she! came to 

i 

the District and tiled her suit, she intended abandoning 

| 

her residence in West Virginia, which she established 
there immediately after separating from her husband, 
the defendant. Every indication, except her <|>wn dec- 

i 

larations, is to the contrarv. The fact that when she 

*- 

tiled her suit she asked only for maintenance seems to 

«/ 

i 

indicate that she then knew in her own mind jthat she 
was not entitled to bring suit for divorce. 

With reference to plaintiff's statement that! she has 
intended to reside in the District of Columbia since 
1919, this Court, in j 

• i 

Robinson v. Morrison, 2 App. 1). C. 105, 127, 
128 


IS 


held that “on a question of residence intention cannot 
control the fact.” 

The New Jersey courts have many times passed upon 
the question of the necessity of bona fides in establish¬ 
ing residence in that state. In view of the Downs and 
Rollings cases, what the courts of that state have said 
is appropriate here. In the case of 

Sweeney v. Sweeney, 02 N. J. Eq. 357, 
the Court stated: 

“The residence required by the statute to 
enable the court to assume jurisdiction, must be 
the tixed domicile or permanent domicile. When 
the domicile or residence is shown to have existed 
in a foreign state, and the claim, is that the party 
invoking jurisdiction has become a resident of 
this state, the proof must shoir a voluntary 
chanije of residence to this state , and an actual 
residence at the place selected; to the factum of 
residence must be added the animus manendi. 
* * *" Italics added). 

As to the expressed intention of plaintiff in this case, 
the decision of the Court in 

Mason v. Mason, 09 N. J. Eq. 292, 

seems extremely apt. In that case petitioner had been 
for about fifteen years a resident of New York City. 
She removed to Jersey City, rented a room in a room¬ 
ing house and lived there for the two-year period re¬ 
quired by statute for obtaining a divorce on the ground 
of desertion. She filed her suit, alleging residence in 
New Jersey. Upon an appeal from an adverse finding 
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I 


by the Commissioner on the question of residence, the 
Commissioner was sustained. In answer to the ques¬ 
tion “Do you intend to live in Jersey or did ybu come 

i 

here to get a divorce and then go back to New York/ 7 

i 

petitioner swore that she intended to live in Neu? Jersey. 
The Court held that “this is clearly an ‘Immigrant 7 
case/ 7 and that the matrimonial status of the petitioner, 
the res, was not subject to the jurisdiction of the Court 
of Chancery of New Jersey, because the proof $ do not 
shows that the petitioner has for two years prior to the 
filing of her petition, maintained a bona fide residence 

in New Jersey, animo manendi. 

%> / 

| 

To the same effect is the case of 

Hunter v. Hunter, 19 Dick. Ch. (04 NJ J. Eq.) 

277, 278, | 

in which the petitioner testified that she had been keep¬ 
ing a boarding house “off and on 77 since 1899 in New 
Jersey. One additional witness was produced to cor¬ 
roborate petitioners testimony, but he resided in Phila¬ 
delphia, and the Court said he could hardly have 
knowledge of petitioner's residence. The Cofirt then 
stated: 

“My conclusion in this case is that the peti¬ 
tioner has failed to show, bv sufficient testimony, 
that she has maintained such a residence in New 
Jersey as is necessary, under our statute, to give 
the court of chancery jurisdiction of her matri¬ 
monial status; that her own testimony; even if 
it had been more ample and in better form, 
would have required corroboration, under a safe 
rule of evidence. 77 
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With respect to the proposition that the testimony 
of the complainant uncorroborated is not sufficient to 
establish residence unless the allegations of the bill are 
uncontradicted, is sustained bv the following cases: 

✓ t/ c? 


Hunter r. Hunter, 04 X. .J. Eq. 277, 53 At. 221. 
Grover v. Grover, 03 X. 3. Eq. 771, 50 At. 
1051. 


Tracey v. Tracey, 00 X. J. Eq. 25, 40 At. 057. 
Van Alstine r. Van Alstine, 23 Wash. 310, 03 
P. 243. 


Wav v. Wav, 04 Ill. 400. 


While, so far as counsel for defendant has been able 
to learn, this Court has not passed upon the necessity 
of corroborative evidence of residence in order to sus¬ 
tain the jurisdiction of the Supreme Court of the Dis¬ 
trict of Columbia, it has announced a similar rule with 
respect to the necessity of corroborative evidence in 
order to support a decree of divorce. Although the de¬ 
cisions cited below are based upon the provisions of 
Section 904 of the 1901 Code (Section 79, Title 14, 1929 
Codec and relate to the proof required in order to 
obtain, a divorce, by analogy they are applicable to the 
question of jurisdiction, the most important question 
involved in a case, because it is necessary that the court 
have jurisdiction before any other act in a caseus valid. 
The court, therefore, should not be content to rest its 
decision as to its jurisdiction upon the uncorroborated 
testimony of the most vitally interested party, par¬ 
ticular! v when that testimonv is denied bv the other 

t j 1/ V 

party and consists of an expressed intention contra¬ 
dicted by her own acts. The cases referred to above and 


! 
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the pertinent part of the decision in each are as follows: 


Early r. Early, 49 App. D. C. 122, 124, 

i 

“* * * The Code (Section 1068) specifically 
provides that ‘husband and wife shall be com¬ 
petent * * * to testify for or agaijnst each 
other.' Section 964 of the ('ode, wliichj provides 
that no decree for divorce can be givejn on the 
mere unsupported petition of either husband or 
wife, has no relation to the competency of the 
witness. In one part of his brief counsel con¬ 
cedes this. The section deals onlv with the 

• i 

weight of the evidence, and means, as construed 
by this court, that the testimony of one of the 
parties would not support a decree In his or her 
furor , unless supported by 4 other evidence: 
Lenoir r. Lenoir, 24 App. 1). C. 160." Italics sup¬ 
plied. ) 


Lenoir r. Lenoir, 24 App. 1). C. 160, ! 

i 

a* * * x ow j s yej.y dear from this that no 

'■ i 

decree for a divorce or the annulment jof a mar¬ 
riage can be given upon the mere unsupported 
petition of either husband or wife, even though 
the petition should be sworn to; and:it is not 
apparent to us that the conditions ate altered 
by the substitution of a deposition forj the peti¬ 
tion. The plain purpose of the law is to prohibit 
divorce or annulment of marriaye uponi the mere 
statement of one of the parties without corrob¬ 
orative evidence. This may be often difficult and 
sometimes impossible to be procured j and we 
may easily conceive of cases where the require¬ 
ment would work hardship. But the Reason of 
the requirement and the public policy to be sub¬ 
served are apparent, and that public policy must 


i 




oo 


prevail against individual cases of hardship." 
(Italics supplied). 


These two cases are here cited as illustrating the view 
of this Court with respect to the necessity of corrobora¬ 
tion of the testimony of the parties in divorce cases. 
That corroboration should, it is submitted, extend to 
all vital points in the case and not alone to the mis¬ 
conduct of one of the parties. The two authorities 
quoted from above will be referred to hereinafter in 
that part of this brief dealing with the merits of the 
plaintiffs case. 

After the amendment of her bill of complaint and 
tlie filing of defendant's answer thereto questioning the 
jurisdiction of the court below, both plaintiff and her 
counsel were apprised of the fact that it would be neces¬ 
sary for plaintiff to prove her residence in the District 
of Columbia in order to warrant the lower court in 
passing a decree, in spite of that knowledge, no wit¬ 
nesses, except plaintiffs son by a former marriage, were 
called by plaintiff to support her own testimony as to 
residence, and the testimonv of her son contradicted 

/ 9 / 

her own contention that she had become a resident of 
the District of Columbia (K. 176). 

It is a rule of evidence that facts must be determined 
upon the presumption that all available evidence bear¬ 
ing upon the question has been presented by the party 
asserting the same. In the case of 

Briscoe v. Philadelphia & Reading Ry. Co., 
274 Fed. 476. 

the Court said: 


“When it is to the interest of a party to make 
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the existence of any fact clear, it is i fair to 
assume that such party lias offered all it he evi¬ 
dence within reach, and the facts must Ik deter¬ 
mined on that assumption.' 7 

i 

I 

Under this doctrine, we must, therefore, assume that 
plaintiff produced before the lower court all t|ie facts 
available with respect to her residence in the District 
of Columbia. It does not appear from the record why 
she could not produce friends and acquaintances in the 
District of Columbia who would testify concerning' her 
residence here, except that by her failure to so produce 
them, it is presumed they would not support her con¬ 
tention that she was a bona fide resident. Shejdid not 
even call the proprietor or manager of the hotel, in the 
annex of which she rented a room. JShe called no one 
who would testify as to the contents of her room there, 
whether she had anything therein that would Indicate 
that it was a home or just a mere stopping place. 

i 

I 

Under all the circumstances, giving to plaintiff's evi¬ 
dence of residence the most favorable construction pox 

i 

sible, and that is not the proper rule to be japplied, 
there can be but one conclusion, and that is that plain¬ 
tiff has failed, in the light of the decisions of this Court, 
to establish bona fide residence in the District of Colum¬ 
bia sufficient to give the court below jurisdiction. Her 
bill of complaint as amended should, therefore, be dis¬ 
missed. 

i 

Amendment of Bill of Complaint. 


As hereinbefore shown, plaintiff amended her bill of 
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complaint ami converted her suit from one for mainte¬ 
nance under Section 080 of the Code of 1001 into one 
for a limited divorce under Section 000 of the Code. 
This amendment was made under rather novel circum¬ 
stances l It. 172, 173). It was tiled November 11, 1030 
(K. 82). Further hearing of the case did not take place 
until February 24, 1031 (K. 172). In the meantime, 
defendant tiled a motion to compel plaintiff to elect 
which remedy she would pursue (R. 85), her amend¬ 
ment merely adding to the bill of complaint as it then 
existed a new prayer for a divorce a m-ensa ct thoro 
without striking out the prayer for maintenance, thus 
leaving the lull in such condition as to pray for two 
inconsistent remedies and seeking two inconsistent 
forms of relief. Defendant's motion to compel plain¬ 
tiff to elect remedies was denied bv the Court below 
who refused to permit counsel for defendant to argue it, 

i 

to which counsel for defendant noted an exception (R. 
87, 88). 

In view of the situation. Assignments of Error Nos. 
24, 25 and 20 will be considered together. No. 24 is to 
the effect that the court erred in granting plaintiff leave 
to amend her bill of complaint, and Nos. 25 and 20 are 
to the effect that the court erred in denying and not 
granting defendant's motion to compel plaintiff to elect 
remedies. This motion, it is respectfully submitted, is 
equivalent to a motion to dismiss the bill of complaint 
as amended or to strike out the prayers thereof, and 
properly preserves for the consideration of this Court 

I 

the question of the improper amendment thereof. 

The question of amendment of a bill of complaint for 
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maintenance into one for divorce was before tliijs Court 
in the case of 

Nelson r. Nelson, 51) AY. L. il. 51)8, 49 jF. (2d) 

(>S9, 

i 

i 

decided April (>, 1031, before the decree in this cause 
was passed bv the Court below. In the Nelson case, this 
Court held: 

i 

“As a bill for maintenance and other relief, 
we agree with the trial Justice that il cannot be 
amended into a bill for divorce. 

“As was said of a similar bill under a! similar 
statute in New York, “if an amendment! of this 
kind can be allowed, then an action for!specific 
performance can be amended into an action for 
absolute divorce.’’ j 

“Robertson v. Robertson, 0 Daly, 53. j 
“Schwab v. Schwab, 93 Md. 385.*’ j 

i 

As hereinbefore stated, the hearing of this Cause in 
the court below was concluded on Februarv 24, 1931 

t, ; 7 

(R. 121, 172). The final decree was passed June 0, 
1931. In the meantime, this Court had rendered the 
decision above quoted from in the Nelson case, but it 
did not come to the attention of counsel for defendant 
until after the decree in this cause had been signed by 
the Court. 

It is deemed advisable to invite the attention of this 
Court to the fact that suits for maintenance are au¬ 
thorized by one section of our Code and suits foif limited 

I 

and obsolute divorces by another section, both of which 

i 

are referred to above, the relief in each being separate 
and distinct from the other. 


j 

i 

: 





In addition to the case above quoted from and the 
authorities therein relied upon, the following judicial 
precedents are here cited in support of defendant’s con¬ 
tention that the amendment of the bill of complaint 
herein was improper: 

New Mexico v. Elkins, 20 Fed. 545. 

Pickens v. Mosley, 20 W. Ya. 1. 

Rogers v. Rogers, 1 Paige 424. 

Hill v. Hill, 53 Yt. 587. 

Hardin v. Boyd, 113 U. S. 75G, 28 L. Ed. 1141, 
1142. 

The first four cases above cited sustain the rule that 
a bill of complaint cannot be amended so as to make 
an entirely new case, either as to parties or as to the 
grounds of suit. 

In the last case cited, Hardin v. Boyd, the Supreme 
Court of the United States, by Mr. Justice Harlan 
(later Chief Justice), said: 

“In reference to amendments of equity plead¬ 
ings, the courts have found it impracticable to 
lay down a rule that would govern all cases. 
Their allowance must, at everv stage of the 
cause, rest in the discretion of the court; and 
that discretion must depend largely on the spe¬ 
cial circumstances of each case. It may be said, 
generally, that in passing upon applications to 
amend, the ends of justice should never be sacri¬ 
ficed to mere form, or by too rigid an adherence 
to technical rules of practice. Undoubtedly, 
great caution should he exercised, where the ap¬ 
plication conies after the lit if/at ion has continued 
for some time, or when the granting of it would 
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cause serious inconvenience or expense to the 
opposite side. And an amendment should rarely, 
if ever, be permitted where it would materially 
change the very substance of the case made by 
the bill, and to which the parties have directed 
their proofs. (Italic supplied). 

The rule is announced in 

i 

21 0. .J. 52G, Sec. G28, that: 

i 

“The prayer for relief may be amended with or 
without incidental amendments in the bjody of 
the bill, where a different ease is not made and 
the effect of the amendment is to enable the court 
to adopt its relief to the case made by the bill 
and sustained by the proof, but the prayer may 
not be so amended as materially to ehayyc the 
object of the bill or make a new rase. * \ * *” 

(Italics supplied). 

This Court, speaking through Mr. Justice Van Orsdel, 
said in the case of 


Magaw v. Huntley, 36 App. I). C. 26, 33, 

“* * * After tlie evidence was submitted to 
the court, counsel for the complainant! asked 
leave to amend the bill with a view of ajlleging 
the mental incompetency of the grantor at the 
time of the execution of the deed, and for th 
purpose, as stated, of making the bill conform 
to the evidence. This request was properly re¬ 
fused bv the court. Such an amendment would 
%/ 

have materially changed the entire cause of 
action. * * *” 


There can be no doubt, in the light of the foregoing 


i 

i 


i 
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authorities, that the amendment was improper and that 
the court erred in allowing it. 

In support of the contention that the court below 
erred in not granting defendant's motion to compel 
plaintiff to elect remedies, the following authorities are 
relied upon: 


Towson r. Towson, 41) App. 1). (\ 45, to the effect that 
a wife suing for limited divorce is not entitled to main¬ 
tenance upon failure to establish grounds for limited 
divorce. 


Decamp r. Decamp, 2 X. .J. Eq. 21)4. 

Conrad r. Conrad, 124 App. Div. 780, 109 X. 
Y. S. 587. 

Zorn c. Zorn, 58 Hun. (X. Y.) 07. 

Henry v. Henry, 20 X. Y. Super. 014, 17 Abb. 
Er. 411, 27 How. Pr. 5, 


announcing the rule that a cause of action for separa¬ 
tion cannot be joined with one for absolute divorce. 


While we have a statute in the District of Columbia 
(Sec. 908 D. C. Code, 1901, Sec. Of, Title 14, 1929 Code) 
which provides that 

i 

“Where a divorce from the bond of marriage 
is prayed for the court shall have authority to 
decree a divorce from bed and board if the causes 
proved be sufficient to entitle the party to such 
relief onlv,” 

we have no statutory provision to the effect that upon 
failure to prove grounds for an absolute or limited 
divorce the court may grant maintenance. Having leg¬ 
islated upon the subject, and having omitted to make 
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such a provision, it is presumed that Congress intended 
that if maintenance is desired, it must be soughtj under 
Section 980 of the Code. Having included one class of 
relief in its legislation by specific reference, it |is pre¬ 
sumed that the other class is excluded. 

The case of 

I 

Swayze v. Swayze, 9 A T . J. Eq. 273, j 

announces the rule that a bill which sets up distinct 
and different causes of complaint which destroy each 
other and seeks different reliefs inconsistent with each 

i 

other is multifarious and will be dismissed by the court 
when the form thereof embarrasses the court in the ad¬ 
ministration of justice. 

in j 

Thoms v. Thoms, 45 Miss. 2G4, 

it was held that a bill of complaint by a wife praying 
for an accounting against her husband for her separate 
property used by him, for alimony and maintenance, 

i 

and seeking to enforce the wife's supposed right; touch¬ 
ing the homestead, unites in it incongruous subjects of 
relief, is multifarious and demurrable. This rule applies 
alike to divorce cases as well as others. 

i 

i 

i 

j 

Emails v. Emails, 14 N. J. Eq. 114. 

i 

i 

This was a suit based on an award involving property. 
A demurrer was interposed to the bill on the ground 
of multifariousness. In sustaining the same, tin} chan¬ 
cellor held: 

j 

“The bill contemplates three objects, viz: to 
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enforce the award, or if that fails, to declare the 
partition unequal or fraudulent and to adjust 
and equalize the shares of the parties under the 
will. The objects are not only totally distinct 
but are inconsistent.” 

That the two objects sought by the bill of complaint 
as amended in this cause are inconsistent appears from 
an analysis thereof. Maintenance under Section 980 of 
the Code contemplates only support for the wife upon 
the refusal of the husband to maintain her. A limited 
divorce under Section 960 of the Code contemplates 
misconduct on the part of the husband, where the suit 
is brought by the wife, other than his refusal to main- 
tain and support the wife. The two remedies are sep¬ 
arate and distinct, based upon separate and distinct 
grounds, and are inconsistent with each other. 

As was said in 

Davis v. Davis, 75 N. Y. 221, 

“The question presented for our determination 
is whether the court, in an action for a limited 
divorce brought by the wife against the husband, 
after having denied the principal relief sought, 
on the ground that the evidence does not estab¬ 
lish any of the causes for which a separation can 
be adjudged, may nevertheless, by its judgment 
in the action, award to the plaintiff the custody 
of the children of the marriage, and make pro¬ 
vision for their maintenance out of the property 
of the husband,” 

the question here is how the court can reconcile the two 
reliefs prayed for, which are not sought in the alterna¬ 
tive, but both stand upon the same footing in the pray¬ 
ers of the bill. 
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At the time of the amendment, plaintiff’s evidence in 
chief was in. She had rested her case, and the defend¬ 
ant had testified at length, was cross-examined find re- 
cross-examined by plaintiff’s counsel, and had offered 
a number of witnesses in his behalf (R. 147-164, 165, 
166, 167). He was awaiting further cross-examination 
by plaintiff’s counsel when the court recessed, |during 
which the amendment was made (R. 172). I^laintiff 
and her counsel then knew what their evidence I was in 
support of their bill and were in a position to choose 
the remedy they desired. There was no hardship; placed 
on plaintiff by requiring her to make a choice as to 
whether she wanted maintenance or a limited divorce. 

i 

All she did in the wav of adducing further evidence 
after the amendment was to offer herself and jier son 
in rebuttal (R. 175, 176). 

It is, therefore, respectfully but firmly urged that the 
lower court erred in overruling defendant’s motion to 
compel plaintiff to elect remedies. 


Admission and Rejection of Evidence. | 

i 

i 

Assignments of Error Nos. 1 and 2 are addressed to 
the rulings of the court below upon evidence offered by 
plaintiff and admitted over objection of defendant, and 
evidence offered by defendant and excluded. These two 
assignments are considered under one heading, as above. 
No. 1 will be discussed first. 

j 

Plaintiff's counsel offered in evidence as Exhibit No. 
2 a paper purporting to be a draft of agreement be¬ 
tween plaintiff and defendant, which was not jsigned. 
Objection was made by defendant, on the grouud that 


i 








the purported agreement was not executed, and for the 
further reason that a later agreement was entered into 
between the parties. The court admitted the document, 
and defendant excepted (R. 124, 125). 

It is a rule of law too well established to require cita¬ 
tion of authorities that all negotiations leading up to 
an agreement are merged in the executed contract. 
Therefore, preliminary negotiations, correspondence, 
etc., are not admissible, unless to explain the terms of 
the agreement. The paper in question was not offered 
for that purpose, as the agreement of June 7, 1929, then 
in evidence, required no explanation (R. 6, Exhibit A 
to Rill of Complaint). In fact, the paper offered as 
Exhibit No. 2 contradicted the agreement finally 
entered into, particularly in the amount that defendant 
was to pay to plaintiff. 

Defendant, therefore, maintains that the document 
should have been excluded and that it was prejudicial 
error for the court to receive and consider it as evidence 
in the case. 

Plaintiff offered in evidence a telegram dated in April, 
1929, to which defendant objected, but which was ad¬ 
mitted by the Court (R. 12G). It read “If pictures not 
received Monday noon stop payment on check. 

What materiality this telegram had to maintain the 
issues presented by plaintiff's bill of complaint, it is 
difficult to comprehend. The separation occurred in 
April, 1928, about a year prior to the sending of the 
telegram. If plaintiff had any cause of suit, it accrued 
prior to and on the date of separation. Her rights, if 
any, were then fixed, so far as a limited divorce is con¬ 
cerned. Her bill does not contain any allegation with 
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respect to the telegram in question, and defendant, 
therefore, maintains that it had no place in the evidence 
in this case. 

Plaintiff’s counsel asked her if she had been! named 
as a defendant in proceedings for a divorce in any other- 
jurisdiction. Counsel for defendant objected, j on the 
ground that it was immaterial whether she had! or had 
not been so named (R. 128). She was permitted to 
testifv concerning another suit in West Virginia, and 
her counsel offered in evidence a number of loose papers 
and stated that it was the complete record to September 
20, 1930, of a proceeding for divorce brought at Hunt¬ 
ington, Cabell County, West Virginia. Defendant’s 
counsel objected to the admission of these documents 
on the ground that they consisted of a number bf loose 
sheets, and were not certified properly under | the so- 
called double certificate required by statute to make 
them admissible as evidence (R. 128, 129). Shell rec¬ 
ords did not bear the certificate of the judge; of the 
court of which they purported to be records, j 

Section GST, Title 28, U. S. Code Annotated, provides, 
inter alia , that 

“* * * The records and judicial proceedings 
of the courts of any State or Territory, or of 
any such country, shall be proved or admitted 
in any other court within the United States, by 
the attestation of the clerk, and the sea] of the 
court annexed, if there be a seal, together with 
a certificate of the judge, chief justice, or! presid¬ 
ing magistrate, that the said attestation is in due 
form. And the said records and judicial proceed¬ 
ings, so authenticated, shall have such faith and 
credit given to them in everv court within the 
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United States as they have by law or usage in the 
courts of the State from which they are taken. 

In construing the provisions of this statute the courts 
have held that a copy of a judgment of a state court 
certified by the clerk alone, without the certificate of a 
judge, chief justice, or presiding magistrate that the 
attestation was in due form of law, cannot be admitted 
in evidence. 


Northwestern Mut. L. Ins. Co. v. Stevens, 71 
F. 258, 3G U. S. A!pp. 401, 18 O. C. A. 107. 
Bohlander v. Heiker, 108 F. 880, 04 C. C. A. 
298. 

Smith r. Brockett, 09 Conn. 492, 38 A. 57. 
Hagan v. Snider, 44 Tex. Civ. App. 130, 08 
S. W. 213. 

Wolf v. King, 40 Tex. Civ. App. 41, 107 S. W. 
617. 

Edwards r. Smith (Tex. 1011) 137 S. W. 1101. 
Folsom v. Blood. 53 N. H. 434. 


The courts have even gone so far as to hold that a 
certificate by an associate judge is not sufficient to 
authenticate the record of another state. 

Johnson v. Howe's Adm'rs (Ala. 1829) 2 
Stew, 27. 


From the foregoing authorities, it is clearly evident 
that the court erred in admitting the purported record 
of a divorce proceeding in the courts of Cabell County, 
West Virginia. 

The court also admitted in evidence what purported 
to be a newspaper published in the Town of Milton, 
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West Virginia, over objection of counsel for defendant 
(R. 129). 

It requires no citation of authority to demonstrate 
the utter irrelevancy of a newspaper as evidence in a 
divorce proceeding, particularly a newspaper published 
in a state other than that in which the divorce! proceed¬ 
ing is pending. 

Plaintiff was asked by her counsel the following ques¬ 
tion : 

! 

| 

“Q. During the past year while you have been 
receiving this $100.00 per month, have you been 
able to accountre yourself properly—dress?” 

Defendant’s counsel objected on the ground I that the 
question called for a conclusion from the witness, and 
that “properly” is a word that may mean anything. 
The answer of the witness that 

“No, I have had to borrow a coat” 

i 

was given before the court had time to rule. Objection 
to the answer was then made on the ground tlijit it was 
not material or relevant to the case. The Court over¬ 
ruled the objection (R. 130). j 

Counsel for plaintiff then asked her 

i 

“Q. Have you been able to purchase those 
things to which you have been accustomed?”, 

to which plaintiff answered “No” before counsel for 
defendant had time to object, but he did object* and the 
court overruled such objection, with the remark “The 
same ruling. Go ahead, Mr. Rorer.” 

^ / i 

i 

While, perhaps, these matters are not of vital im- 


i 


i 

j 


i 
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portance, they indicate the attitude of the court and the 
conduct of counsel for plaintiff throughout the entire 
proceeding. Little attention appears to have been paid 
by either the court or counsel for plaintiff to the rules 
of evidence. Tliev seemed to consider that everything 
was legal and proper which in any way tended to favor 
the plaintiff and prejudice defendant, but illegal and 
improper if at all favorable to defendant or prejudicial 
to plaintiff. 

During her testimony with respect to property con¬ 
veyed to her by defendant, plaintiff stated that a deed 
was made by defendant's mother to him of a part of the 
property while plaintiff was away, and that “It was 
Mrs. Marcum's (defendant's mother's) intention that 
the deed be made to us jointly, but 1 was absent, and 
the deed was made to him.” 

Counsel for defendant moved to strike out what plain¬ 


tiff testified to concerning the intention of the donor, 
because that intention was evidenced by deeds. The 
Court then observed: “I assume she gets the intention 
from conversations she had with the donor. I will over¬ 


rule the motion.” Counsel for defendant then asked, 


“Will your Honor permit this witness to testify to what 
a donor's intentions were, the donor not being here?", 
to which the Court replied “Yes, I will admit that." 
Exception thereto was noted by defendant's counsel 


(R. 140). 

Plaintiff had previously testified that Mrs. Marcum, 
defendant’s mother, was dead (R. 138). 

The testimony objected to is inadmissible on two 
grounds, first, that it violates the provisions of Section 
1064 of the Code of 1901, Sec. 9, Title 9, 1929 Code, and, 


37 


second, because it calls for a conclusion of the witness 
as to what the intention of someone else was.! 

i 


Section 1004 of the Code provides that 

“If one of the original parties to a transaction 
or contract has, since the date thereof!, died or 
become insane or otherwise incapable pi testify¬ 
ing in relation thereto, the other party thereto 
shall not be allowed io testify as to any transac- 

• •' i 

tion with or declaration or admission of the said 
deceased or otherwise incapable party, in any 
action between said other party or any person 
claiming under him and the executors,:adminis¬ 
trators. trustees, heirs, devisees, assignees, com- 
mittee, or other person legally representing the 
deceased or otherwise incapable party unless he 
be first called upon to testify in relation to said 
transaction or declaration or admission bv the 
other party, or the opposite party firkt testify 
in relation to the same, or unless the transaction 
or contract was made or had with an j agent of 
the said deceased or otherwise incapable party, 
and said agent testifies in relation thereto." 

| 

In construing this statute, this Court held, in 

| 

Lockwood r. Rucker, 34 App. D. C. 37f>, 380, 

j 

“It is clear that the above statute prohibits the 
appellant from testifying as to three things if 
they relate directly to the issues involved in this 
suit: First, as to any transaction with the de¬ 
cedent ; second, as to any declaration qf the de¬ 
cedent, and third, as to any admission of the 
decedent.” 

In order to have formed an opinion as to tjie inten- 
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tions of defendant's mother, plaintiff must have heard 

i 

her make declarations or admissions. If she could not 
testify to those declarations or admissions, it is equally 
clear that she could not testify as to her opinion of 
what defendant's deceased mother's intentions were re¬ 
specting property which plaintiff later received in its 
entirety. 


See also 


Jones v. Slaughter, 28 App. 1). C. 43, 53, 
Mankey t\ 'Willoughby, 21 App. L). C. 314, 
3*>2 



Dawson v. Waggaman, 23 App. D. C. 428, 434 


Counsel for plaintiff offered in evidence a bill from 
Parker-Bridget Company for a fitted case, and a receipt 
which did not show on its face for what it was issued, 
to both of which counsel for defendant objected, but 
which were received by the court (R. 143). 

As to Assignment No. 2, relating to the exclusion bv 

C? 7 C7 t, 

the court of evidence offered by defendant, the follow¬ 
ing occurred: 

Defendant produced a witness from the disbursing 
office of the Alien Property Custodian's Office, who pro¬ 
duced records of that office in response to a subpoena 
duces tecum, and offered the same in evidence. The 
court admitted onlv the order executed by defendant 
directing the Alien Property Custodian to pay to plain¬ 
tiff the sum of §179.17 per month from his pay, and his 
order countermanding the same, and excluded all other 
papers, one of which was a letter from Congressman 
Hughes of Huntington, West Virginia, stating that 
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plaintiff had complained to him about the defendant 
and asking the Alien Property Custodian to compel the 
compliance by defendant with his agreement of jJune 7, 
1929 and another was a paper in which plaintiff had 
given her permanent address as 527-15th Street, Hunt¬ 
ington, West Virginia (R. 171, 172). As was then 

i 

stated to the Court, the purpose of the evidenc'd was to 
show that plaintiff had attempted to coerce and compel 
defendant to comply with his agreement, although it 
was his contention that she had violated an oral agree¬ 
ment which was a part of the consideration for the 
written agreement, and further to show that; during 
August, 1929, plaintiff still regarded Huntington as her 

i 

place of residence. The court admitted, as above stated, 
only that part of the correspondence and records of the 
Alien Property Custodian's office which showed actions 
on the part of defendant, but nothing showing the 
actions of plaintiff in connection with said agreement. 
If one part was admissible, it seems the rebiainder 

I 

should have been, in order that the court might|have all 
the facts and circumstances surrounding the jtransac- 
tions of the parties, but this the court apparently did 
not want. It is, therefore, maintained by defendant that 
he was prejudiced by the exclusion of the evidence above 
referred to and that it was error for the court to rule 
out such evidence. 

| 

Erroneous Findings of Fact. 


Assignments of Error Nos. 3, 4, 5, and G i-elate to 
findings of fact by the court below, and will! be con¬ 
sidered in their order. i 
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No. 3. 


The court found us a fact that plaintiff and defend¬ 
ant lived together as “husband and wife” until April, 
1928 (R. 108, Par. :J). The defendant testified that from 
and after June, 1920, no sexual relations occurred be¬ 
tween himself and plaintiff, and that they occupied sep¬ 
arate beds ( R. 154, 105). Plaintiff, of course, denied 


that sexual relations between herself and defendant 

I 

ceased in June, 1920. When her actions in remaining 

awav from defendant are noted and her testimony as a 
%/ *- 

whole and her many contradictions, as hereinafter set 
forth, with respect to vital and material facts, about 

j 

which she could not have been inadvertently and in good 
faith mistaken, are considered, it is evident that the 
testimony of the plaintiff on this point is insufficient in 


the face of defendant's 


affirmative statement to the con¬ 


trary, to warrant a finding that the marital functions 
continued until the separation. It is, therefore, evident 
that the court’s finding in that regard is erroneous. 

c c 


No. 4. 

The court below found as a fact that in April, 1928, 
the defendant deserted the plaintiff. The testimony upon 
this point is as follows: 

Plaintiff stated that she returned from a trip to Hunt¬ 
ington, West Virginia, unexpectedly, that defendant was 
going out to dinner, received a telephone call from a 
woman, and then informed her that he no longer cared 
for her, but loved someone else, had made arrangements 
to go to live at 014 S Street, and said he would not pay 
the rent any longer. There was a quarrel, some plead- 
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ings and argument on her part, and then she! stated 
“I think 1 asked him to consider what he was about 
to do before taking that step.” Defendant said “No,” 
lie had made up his mind, and he left. She tliqn very 
significantly said “He helped me pack the things and 
called the storage people to come and move the fujrniture 

i 

and belongings out of the house.” “He helped me pack” 
was repeated twice (R. 123). She admitted on cross- 
examination that the household goods were stored in 
her name, and were still in her name at the time she 
came to Washington and hied her suit and when she 
testified (K. 137). 

Defendant testified that the parting was by mutual 

i 

agreement and upon the insistence of plaintiff, find be¬ 
cause of the conduct of plaintiff toward him (jR. 154, 
150). He did not seek the separation (R. 150). j Plain¬ 
tiff returned from one of her trips to Huntington, and 
they had a talk, which resulted in an agreement to break 
up the apartment, she to go her way, and he td go his 
(R. 150). The furniture was packed, crated, boxed, and 
by plaintiffs order, taken to the Security Storage Com¬ 
pany, and stored in her name. Plaintiff made the 
arrangements for storage. Defendant did not cjall the 
storage people. He assumes plaintiff did, as they came 
and got the furniture (R. 150). They left the! apart¬ 
ment together (R. 150). He talked with plaintiff as to 
where he would live. Called up Mrs. Wade at| 014 S 
Street in the presence of plaintiff, who was standing 
with him when he telephoned. Defendant told Mrs. 
Wade in plaintiffs presence that plaintiff was quite 
willing that he come there to live (R. 150, 157). De¬ 
fendant said he never told plaintiff he was in love with 



another woman (R. 1(>3). Plaintiff called Warren 
Dean, a witness for defendant, on the telephone and 
tokl him “she didn’t care where he (defendant) went." 
(R. 109, 170). Douglas V. Smith, a witness for defend 
ant, testified that their parting at the time of the sep¬ 
aration was friendly and that defendant kissed plain¬ 
tiff on that occasion (R. 175). 

Plaintiffs testimony to the effect that defendant de- 
serted her was uncorroborated bv any witness, was 
denied bv the defendant, and two witnesses, defendant 
and Warren Dean, both testified that plaintiff consented 
to defendant’s living at 014 S Street. In the light of 


these facts, it is clearly evident that the court's finding 
that the defendant deserted plaintiff in April, 1928, is 
without evidence to support it and erroneous. Deser¬ 
tion is the ground upon which the court below based 
the decree. In view of the authorities hereinbefore cited 
(Early v. Early and Lenoir v. Lenoir, supra), to the 
effect that corroboration of the testimony of plaintiff 
is necessary in order to warrant the granting of a 
divorce, where defendant denies the facts testified to by 
plaintiff, it is apparent that the court erred in finding 
that defendant deserted plaintiff in April, 1928, or any 
other time. Attention is invited also to that part of this 
brief which follows relating to the assignment of error 
to the effect that the court erred in not finding that 
plaintiff had failed to prove a cause entitling her to 
any equitable relief. 


JSTo. 5. 


The court below found as a fact that defendant noti¬ 
fied plaintiff that he would no longer live with her. 
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i 

i 


There is no testimony in the entire record to that effect, 
except the statement of plaintiff that defendant told 
her he would no longer pay the rent on the apartment 
they were occupying in April, 1928, that he lovfd an¬ 
other, and had made arrangements to go to live at 014 
S Street (R. 123). What has been said with respect 
to the preceding assignment of error is applicable here. 
Defendant said he did not seek the separation (RJ 150). 
There was no corroboration of plaintiffs statements, 
and nothing in the record anywhere indicates tliat de- 
fendant “notified plaintiff he would no longer live with 
her." That finding is, therefore, erroneous. 

i 

No. 6. | 

| 

The court below also found as a fact that all the 
property that had been conveyed by defendant to!plain¬ 
tiff had been lost by the time this suit was filed. jPlain- 
tiff herself testified that she still had stored in heir name 
the furniture used by the parties while living together, 
which cost about three or four thousand dollars (R. 
137). Plaintiff testified that all the real property con¬ 
veyed to her is gone (R. 141). She further stated that 
she received money from the sale thereof and front loans 
she made thereon, which she did not repay; 4 ame ty 
$4,000.00 from Mrs. Grace Thompson (R. 134), $300.00 

j 

from the sale of part of the property, which was jadver- 
tised for sale (R. 134), she sold another piece, and “got 
about $200 over and above” taxes, etc. (R. 134), “About 
$5,000 probably came out of that clear,” that jis, in¬ 
creased loans on the property (R. 144), and it was 
shown she received $1,200.00 from the sale of Certain 
lots (R. 153), and various other sums from different 
sources connected with property that came to plaintiff 
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from or through defendant. While plaintiff did testify 
that the real property was all gone, she did not testify 
that the personal property had been disposed of, but on 
the contrary stated she still had a large part of it. 

From the testimony, it is hard to realize how the 
court below ever came to the conclusion that all the 
property conveyed to plaintiff had been lost by the time 
this suit was tiled, when plaintiff herself testitied that 
she had sold a part thereof, and still had the personal 
property left. The most she did say was that the prop¬ 
erty was all gone, but she did not sav how it had gone 
and was extremely reluctant to testify positively and 
clearly as to just what she received for it. She did not 
sav that she had lost it all, and her testimony, as well 
as the other evidence above referred to establishes the 
fact that she did not lose it, but realized large returns 
therefrom. 

Therefore, the finding of fact made bv the court that 
the property conveyed to plaintiff by defendant had all 
been lost bv the time this suit was filed is without anv 
evidence whatsoever to sustain it, and is palpably 
erroneous. 


Merits of Plaintiff's Case. 


Assignments of Error Xos. 
be discussed herein together, 
the merits of plaintiff's case. 


9, 33, 34, 3(> and 37 will 
because they all relate to 


ISTo. 9. 

The Court below concluded as a matter of law that 
plaintiff was entitled to a divorce a me urn ct thoro on 
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the ground of desertion. Under Assignment of Error 
Xo. 4 in the preceding pages of this brief is foundja dis¬ 
cussion of the testimony upon the question of desertion. 
Reference is hereby made thereto, with the request that 
the same be considered in connection with this part of 

j 

defendant’s brief. 

i 

It will be remembered that in-so-far as any wrong¬ 
doing on the part of defendant is concerned, tliej testi¬ 
mony of plaintiff is uncorroborated bv that of an\i other 
witness, and is specifically denied by the defendant. 
Neither is there anv documentary evidence to dorrob- 

i 

orate plaintiff's testimony that defendant deserted her. 
There are, it is true, several exhibits consisting of agree¬ 
ments between plaintiff and defendant, but those 'agree¬ 
ments are as much an admission of a mutual separa¬ 
tion oil the part of plaintiff as on the part of defendant. 
In fact, an agreement implies mutuality as to thje fact 
of separation. While no doubt counsel for plaintiff will 
argue that such agreements constitute a recognition by 
defendant of his legal obligation to pay plaintiff ja rea¬ 
sonable sum for her support and maintenance,! it is 
equally as reasonable and logical to say that they evi¬ 
dence a willingness and a desire on the part of defend¬ 
ant to be fair to the plaintiff and not to want her to go 
forth without some measure of protection in thb way 

i 

of maintenance. That the defendant was in love with 
the plaintiff is clearly evident from his telegrams and 
correspondence introduced in evidence, not only by him¬ 
self but by the plaintiff (R. 124, 127, 128). The evidence 
indicates that this affection continued even after the 
separation, as we find him visiting Charleston,! West 

i 

Virginia, at the request of plaintiff, and endeavoring to 
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assist her in the financing of property in which he no 
longer had any interest (R. 158). If he had no regard 
for the plaintiff, as she would have the court believe, he 
would have informed her to make the best of the situa¬ 
tion, as he was not interested in her or her property, 
but that is not what he did. He has endeavored to assist 
the plaintiff in every way possible, even after realizing 
that there was no further happiness in life for them 
together. 

Nos. 33, 36 and 37. 

These three assignments of error properly may be dis¬ 
cussed together. They relate to the failure of the court 
to find as a fact and conclude as a matter of law (1) 
that plaintiff is not entitled to any equitable relief (2), 
that she had failed to prove defendant guilty of deser¬ 
tion or any other misconduct entitling her to a limited 
divorce (3), that she had failed to prove any cause 
entitling her to relief, and her bill should be dismissed, 
and (4) that she had wholly failed to prove any cause 
entitling her to equitable relief. 

The testimony of plaintiff has been discussed at some 
length in the preceding pages of this brief, and such 
discussion need not be repeated here. Since the court 
beldw based its decree upon the single ground of deser¬ 
tion, and found only that allged misconduct on the part 
of defendant, such finding naturallv leads to the con- 
elusion that the court below found the evidence as to 
crueltv insufficient to sustain the charges made in the 
bill of complaint of such misconduct on the part of de¬ 
fendant. Defendant denied every act of cruelty recited 
by the plaintiff in her testimony, and, since there was no 
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corroboration of plaintiff’s testimony as to a single act 
of violence or other conduct amounting to cruelty on 
the part of defendant, there was no other alternative 
than for the court to reject that theory of the ease and 
base the decree on the single charge of desertion, which, 
as we have seen, is insufficiently proven. Furthermore, 
it was necessary for the plaintiff to make out jier case 
on the bill of complaint she had tiled and not establish 
her case by the proof of acts and conduct notj therein 
set forth or referred to. 


“The rule that the plaintiff can only; recover 
upon the case made in his bill, and not upon that 
made in the evidence, is adhered to with the 
same strictness in equity as at law." 


Story's Equity Pleading, 10th Ed., 
P. 224. 

Dreinerd v. Arnold, 27 Conn. 017. 

Bailev v. Kvder, 10 X. Y. 303. 

^ «/ 

See also Cooper’s Equity Pleading, 
0, 7. 


Sec. 257, 


|Secs. 5, 


The plaintiff testified to many acts of alleged; cruelty 
not even remotely referred to in the bill of cojmplaint 
nor in her testimony in chief, much of her testimony 
in that regard being direct contradictions of previously 
given testimony, as will be pointed out specifically in 
that part of this brief relating to such contradictions. 
There is the further doctrine, adhered to by the courts, 

so far as counsel for defendant is able to ascertain, 

; 

without a single exception, that where the conduct of 

i 

the wife has been such as to bring about or contribute 
to a separation between herself and husband, |she for- 
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feits her right to maintenance and support on his part 
and he is not guilty of desertion if he voluntarily aban- 
dons her under such circumstances. 


Price v. Price, 75 Neb. 55-, 10(> X. W. 057, 
wherein the court said : 

“While the obligations of a husband to sup¬ 
port his wife maintain while she properly de¬ 
means herself * * * the right of the wife mav 
be defeated by the commission of some act in¬ 
consistent with her dutv as a wife.” 

«/ 

Griffin r Griffin, 47 Kv. 120, 
in which the court used the following language: 

“Though the law does not require the conduct 
of the wife to be entirely blameless before she 
can be entitled to alimony, yet if it appear that 
she is the chief cause of all of the dissensions in 
the family, and she pursued toward the husband 
a systematic course of petty annoyances to 
harass and distract him, tlie chancellor will re¬ 
fuse her alimony.” 

In this connection, it is pertinent to remark that the 
defendant testified in detail to acts of annoyance and 
dissensions in his household caused bv the conduct of 

t, 

the plaintiff. These acts were not denied by the plain¬ 
tiff, except by her testimony that she had always been 
a dutiful wife to defendant. She admitted she struck 
the defendant with a cane because a check for $10.00 
she had drawn on their joint account came back from 
the bank unpaid because of insufficient funds (R. 131-5. 
142, 150). Defendant testified that she threw a bowl 
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i 


of cake batter at him (R. 154). Plaintiff was recalled 
in rebuttal, but she never denied that testimony. De¬ 
fendant also exhibited scars on his face and testified 
that they were made by plaintiff's finger nails (R. 155, 
1GG). Plaintiff denied that she had ever made any scars 
on defendant's face, and said if he had anv scars he 
got them in an automobile accident in October, 1927, 
but she didn't know he had any scars (R. ITT) 4 Those 
scars are visible to this day, and plaintiff, of all per¬ 
sons except defendant, is the one who should know most 
about the facial markings of her husband. H^r testi¬ 
mony on this point is in keeping with that on the other 
points involved in this controversy. Defendant testified 
further that their domestic difficulties began i|n 1925, 
and were evidenced by a marked tendency toward irrita¬ 
bility on the part of plaintiff. She was given to bicker¬ 
ing, nagging and quarreling over most anything. (R. 
147). There was a constant condition of quarreling and 
fault-finding. Defendant could do nothing to; please 
plaintiff. His faults were magnified and his virtues, if 
any, minimized. His household was in a constant con¬ 
dition of turmoil and strife. Plaintiff would lapse into 
sullen silence for two or three days at a time (l£. 148). 
Plaintiff called him names, such as “dirtv cur,” “vou 
dirty dog,” and the like (R. 154). The quarrels between 
them were not confined to the home, but they occurred 
on the streets, in the lobbies of picture shows, and the 
homes of friends. Plaintiff called defendant on the 
telephone and harangued him about his conduct j almost 
daily (R. 154). She committed numerous assaults upon 
defendant (R. 155). j 

Except as to assaults, plaintiff did not deny the mis- 



conduct referred to above, although she was recalled 
as a witness in rebuttal and had ample opportunity to 
do so. 


Defendant tried to placate plaintiff. He begged her 
many times to resume marital relations, but she refused 

•j 

(K. 150). He even went so far, in order to bring about 
a reconciliation, as to secure positive proof of the death 
of plaintiff's tirst husband, in order that, in compliance 
with a wish of hers expressed previously, she could be 
married in the Catholic faith and again become a com¬ 
municant therein, but she refused (R. 150). Likewise, 
plaintiff did not deny this testimony of defendant. 

It is, therefore, contended that plaintiff, by her con¬ 
duct toward defendant, has forfeited all her marital 


rights. This conduct is further emphasized by the fact 
that since early in 1027 the plaintiff spent about eighty- 
five per cent of her time in Huntington, West Virginia, 
upon the pretext of nursing defendant's sick mother. 

While it is true that plaintiff did spend a part of her 
time in Huntington at the home of defendant's mother. 


her place was at the side of her husband, and if she was 
in love with him, as she contends, she would have been 
there and someone else would have been engaged to 
care for defendant's mother. The facts are, however. 


that she was having too good a time in Huntington to 
return to Washington, and she, therefore, is the one 
who really is guiltv of desertion in this case. Her con- 
duct exactly fits the language used in the case of Griffin 
v. Griffin, supra, that “if it appear that she is the chief 
cause of all the dissensions in the family, and she pur¬ 
sued toward the husband a systematic course of petty 
annoyances to harass and distract him," she is not 
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entitled to alimony. Such acts on her part certainly 
were “inconsistent with her duty as a wife," anti under 
the ruling in the case of Price v. Price, supra, ;slie has 

i 

forfeited her marital rights. 

From the foregoing it thus appears that tile court 

i 

below should have refused to afford plaintiff any relief, 
but should have dismissed her bill of complaint on its 
merits, both as a bill for maintenance and as a! bill for 

' i 

limited divorce. 


She was not entitled to maintenance unless she 


proved a case sufficient to entitle her to a legal 
tion or limited divorce. 


separa- 


Schouler on Marriage, Divorce, Separation 
and Domestic Relations, 6th Ed., S<fc. 1321, 
P. 156S. ! 

Douglas Douglas, 5 Hun. (X. Y.) 140. 

I Hack v. Black, 30 X. J. Eq. 215. 

Towson v. Towson, 49 App. 1). C. 45, 47. 
Ivanhoe v. Ivanhoe, 68 Or. 297, 136 l|. 21, 49 
L. R. A. (X. S.) 86. 


In the case of 


Butler Butler, 14 Kv. 201, 
the court held that: 

l 

l 

Where a husband has abandoned his | wife of 
necessity on account of her insufferable j temper, 
but has voluntarily provided for her support, she 
cannot maintain a suit for alimony, unless by 
statute; and it seems that, where his abandon¬ 
ment for such cause was justified, she forfeits all 
riirht to alimony. 
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In Anderson v. Anderson, 45 Ill. App. 168, 
the court held: 

If a complainant in a bill for separate main¬ 
tenance is guilty of misconduct, which materi¬ 
ally contributes to produce the conditions of 
which she complains as justifying the separa¬ 
tion, then she is not without fault, within the 
meaning of the statute, and is not entitled to a 
decree. 

The court said in 

Spa fiord v. Spafford, 199 Ala. 30, 74 So. 354, 

“* * * * In order to justify the withdrawal 
by one spouse from the home and society of the 
other it is settled * * * that the provoking cause 
or causes need not be such as would entitle the 
injured party to a divorce." 

The following rule was announced in 

Ambrose r. Ambrose, 107 X. .T. Eq. 200, 152 
A. 172, 

A divorce petition alleging cruelty based on 
three acts, the first two of which the husband 
denies, the third he does not deny but says that 
it was provoked by a physical attack on him by 
the wife, which she denies in her testimony, was 
not sufficiently proven to entitle the wife to 
relief. 

It seems unnecessary to multiply citation of authori¬ 
ties to demonstrate that plaintiff is not entitled to any 
relief on the merits of the case she has proven. The 

i 

defeiidant’s testimony, most of which was not denied by 
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plaintiff, shows conclusively that the separation be¬ 
tween them was caused by the conduct of plaintiff and 
not by defendant. To say the least she “materially con¬ 
tributed’’ to the wreck of their marital barkj which, 
under the doctrine of Anderson v. Anderson, supra, for¬ 
feits her right to relief. That she has a terrible temper 
is not denied by plaintiff, but is demonstrated by the 
fact that she admittedly struck him because tye spent 
money belonging to himself without her knowledge. 
This brings the case within the rule of Butler v\ Butler, 
supra. 

There is also another reason why she shoultj not be 
granted relief, and that is that she has already received 
at the hands of this defendant more than her share of 
his worldly goods and earnings. He conveyed to her 
all his real property, from which she received!the fol¬ 
lowing sums: 


From Mrs. Grace Thompson_$4,000.0(3 (R. 134) 

Out of three houses sold_ 300.00 (R. 134) 

Out of another piece sold_ 200.00 (R. 134) 

From increased loans_ 5,000.00 (R. 144) 

From sale to F. S. Figley_ 1,200.00 (R. 153) 

From sale to Herman Brown_ 200.00 (R. 153) 

i 


In addition to the foregoing, she also re¬ 
ceived the following: 

From defendant between April 23, 1928, 
date of separation, and May 18, 1929__ 2,540.45 (R. 161) 

An average of over $195.00 per month 
during that period. 

i 

i 

Payment from defendant under agree¬ 
ment of June 7, 1929_ 358.17 (R. 161) 

Payments from defendant of mainte- 
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nance pendente lite under order of 
Court of September IS, 1929, at $100.00 
per month, until June 6, 1931, the date 
of final decree, twenty and one-half 
months _ 2,050.00 

Payments from defendant under final de¬ 
cree of June 6. 1931. to date of filing 
this brief, 9 months, at $135.00 per 
month _1,215.00 

Furniture owned by defendant at the 
time of separation, which cost about 
$4,000.00, according to plaintiff’s own 
testimony (R. 137) and which, at a 
conservative estimate, was worth at 
the time of separation, at least_ 2,500.00 


Total_$19,563.62 

When it is considered that plaintiff had no income 
whatsoever during all the time she and defendant lived 
together, and in addition to the sums above mentioned, 
received maintenance and support for herself and a son 
by a former marriage from November 21, 1914, the date 
of marriage, until April 23, 1928, the date of separation, 
and that since the separation plaintiff has not earned 
a cent for herself and has apparently made no effort 
whatsoever to obtain employment, it seems that defend¬ 
ant has contributed more than should be expected 
toward the welfare and comfort of an ill-tempered, ill- 
mannered, fault-finding, selfish and grasping wife, who 
has stripped him of his worldly possessions and for a 
time of his self-respect, and who would follow him to 
the grave to compel further contributions. If there is 
such a thing as honorable discharge from wedlock by 
long and faithful service, certainly the defendant is 
entitled to his. Can an equity court say that because 






OO 


he took part in a marriage ceremony with plaintiff he 
is bound, regardless of her disposition and conduct, to 
sweat and toil for her without hope of surcease;? Pres¬ 
ent day recognition of women's rights, and their equality 
with men, ought to emblazon upon the marriage escut¬ 
cheon a positive “No!” to that question. 

| 

Nos. 10, 11 and 12. j 

Assignments of Errors Xos. 10, 11 and 12 relate to 
the action of the court in allowing alimony, and grant¬ 
ing a limited divorce to plaintiff. The preceding dis¬ 
cussion under assignments Xos. 0, 33, 34, 30 add 37 as 

\ 

to the merits of plaintiff's case disposes of these three 
assignments, and it is requested that they be considered 
in connection therewith. 

I 

| 

Costs and Allowances. j 

Assignments Xos. 13, 18, 10, and 20, relate to the 
action of the court in allowing two items of colsts, one 
for 8100.00, and another for §150.00 as a prerequisite 
for taking depositions by defendant. 

In paragraph 4 of the final decree of June jo, 1031, 

i 

(E. 110 j provision is made that defendant pay tjo plain¬ 
tiff the costs incurred by her, in the sum of Oijie Hun¬ 
dred Dollars, plus costs to be taxed by the clerk. 

On September 24, 1030, plain tiff, through counsel, 
filed a motion, supported by an affidavit of her chief 
counsel, for the allowance of $59.9G costs incujrred by 
such counsel and §40.35 costs incurred by herself on a 
trip to Huntington, West Virginia, in response to a 
notice to take depositions on behalf of defendant (E. 
33, 34). This trip was taken by plaintiff and her conn- 


i 


sel in spite of the fact that she had theretofore engaged 
counsel in Huntington. Also, certain of the items of 
such expense account were contested by defendant (K. 
35, 30), particularly the item of six meals at $2.00 each, 
$12.00, for the reason that the same was exorbitant. 
This court will take judicial notice of the fact, without 
proof, that a meal costing $2.00 is quite a sumptous 
repast anywhere in the United States. That item, there¬ 
fore, is clearly fictitious, and the amount of funds 
therein specified was not actually spent by plaintiffs 
counsel, his affidavit to the contrary notwithstanding. 
He doesn’t live that high at home, and defendant should 
not be obliged to support him in such luxury when 
traveling on behalf of plaintiff. The item of $3.50 for 
tips for a trip of three days duration likewise is ex¬ 
orbitant (R. 36). 

A further ground for the disallowance of said ex¬ 
penses was set forth by defendant (R. 37), to the effect 
that apparently after said witnesses were under sub¬ 
poena (R. 45), by and on behalf of this defendant they 
were interviewed by plaintiff and her counsel, the said 
Dwight E. Rorer, and that as a result thereof they 
appeared hostile to the interests of defendant, although 
previously they had expressed a willingness to testify 
to facts pertinent and relevant to the defense of de¬ 
fendant in the court below, and some of whom did later 
so testify under oath (R. 54-68). This apparent tam¬ 
pering with witnesses has been and still is the subject 
of an independent investigation and appropriate action 
if found to be justified. The effect of the trip of said 
plaintiff and her counsel was to nullify the efforts of 
defendant toward the taking of depositions. 
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Assignments Xos. 18, 19 and 20 are directed;to the 

° 7 I 

error of the court in passing an order, dated October 
14, 1930, directing that defendant pay to plaintiff the 
sum of $150.00 live days in advance of taking deposi¬ 
tions de bene esse on behalf of defendant (R. 0$, 167). 
Defendant tiled a motion to vacate such order (R. 80, 
SI), which was denied by the court and exception 
thereto duly taken by defendant (R. 81, 82). 

| 

In the case of 

Wooster v. Handy, 23 Fed. 60, 

the court held that traveling expenses of attorneys to 
take evidence and attend court are no part of taxable 
costs, and that such expenses were never taxable before 
or since the Act of 1853 (Sec. 823 R. S.). 

This Court in 

i 

Eichelberger v. Symons, 53 App. D. C. 116, 
288 Fed. 654, 

held that under Sections 1108 and 1109 of thp Code 
(R. S. 823, 824), there was no authority to allow attor¬ 
ney fees or costs not specifically provided for by statute. 

In the William Branfott, 52 Fed. 300 (C. 
C. A), | 

the court held that the expense of a journey to a distant 
city to attend the taking of depositions cannot be taxed 
as costs on the ground that the notice was too short to 
permit of the employment and instruction of local coun¬ 
sel. 

! 

Tevander v. Ruvsdael, 229 Fed. 746, 

is to the effect that the onlv costs that are taxable 

* 


i 

i 

i 

i 






against the parties to equitable causes are those fixed 
bv the statute and those which arise out of the adminis- 
tration of assets in the custodv of the court. 

4k 

Likewise, 


Tesla Electric Co. r. Scott, 101 Fed. 5-4, and 
O'Neil r. Kansas ('itv S. & M. Kv. Co., Ml Fed. 
GGM, 


are to the effect that the right to costs is dependent on 
statutory provision, there being no right thereto in 
equity or at common law. 


The case of 


Michigan Aluminum Foundry Co. r. Alum- 
* * • 

ilium Company of America, 100 Fed. 90M, 

holds that 


“Revised Statutes, Section Nil4 ( V. S. Comp. 
Stat. 1001, p. GM2) provides for an allowance of 
82.50 for each deposition taken and admitted in 
the cause. There is no authority in the statute 

t. 

* * " for allowing traveling expenses of attor¬ 
neys in going to Pittsburgh to take depositions 
(Wooster r. Handy, MM Fed. GO), there can. 
therefore, be no allowance made for the attor¬ 
ney's fees and attorney's expenses. 

4 «/ JL 


The same provisions are found in Sections 1108 and 
1109 of the Code of Law for the District of Columbia, 
1901, as are contained in Sections 82M and 824 of the 
Revised Statutes. 


The following is found in 

State ex rel IJuckingham Hotel Co. r. Kim- 
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i 


mell, 183 S. W. 651, a Minnesota cas4: 


‘‘Touching this phase of the matter (allow¬ 
ance of costs) it is urged by learned counsel for 
the respondent that since the suit below w[as one 
in equity, the court was invested with a jdiscre- 
tion in regard to the taxation of costs, this is 

l 


quite true. * * * The matter of taxation of 
costs is left somewhat to the court's discretion. 
15ut the discretion exercised by the court; under 
such circumstances is a discretion to determine 
against whom costs shall be assessed, wliejn such 
costs are in fact legally assessable and taxable 
in the cause. Courts hare no discretion \to ta.r 
somethiny for which no statutory authority 
whutsocrer may be found." (italics addtfd). 


There is no statutory authority in the Distinct of 
Columbia for the allowance of expenses, such ai those 
requested by plaintiff, for the taking of depositions. 
Therefore, the Court's action in allowing $100.00 costs 
and in denying defendant's motion to vacate the order 
therefor, and in repeating its allowance in thj? final 
decree, is clearlv erroneous. 

7 


Supersedeas Bond. 

| 

Assignment of Error No. 14 is addressed to the'denial 

i 

of the court below of the privilege by defendant eff post¬ 
ing a supersedeas bond pending appeal. Defendant does 
not abandon that assignment, but, in view of t{ie fact 
that he has complied with the decree below, pending- 
appeal, he sees no object to be gained in arguing the 
assignment in this brief. 

i 

i 

i 


GO 


Restraining Order Below. 

Assignments of Error Xos. 15, 10, IT, 21 and 22 
relate to the granting of a restraining order below, and 
are here considered together. 

Believing that both himself and plaintiff were legal 
and bona tide residents of West Virginia, defendant 
began a suit against this plaintiff in the Domestic Rela¬ 
tions Court of Cabell Countv of that state seeking an 

V a? 

absolute divorce on the ground of desertion. Plaintiff 
sought and obtained an ex parte restraining order en¬ 
joining defendant from further prosecuting that suit or 
of taking any steps therein and later, upon her motion 
made through counsel and upon the representation that 
defendant was seeking affirmative relief here, made 
after he had amended his answer and had stricken out 
his prayer for a limited divorce from defendant in this 
cause, his suit in West Virginia was dismissed (R. 24, 
2G, 29, 30, 32, 47, G9, 71, 73, 75, 78. 80, 178). 

There are manv authorities to the effect that the 

%/ 

pendency of an action in the courts of one state or 
country is not a bar to the institution of another action 
between the same parties and for the same cause of 
action in a court of another state or country. 

Ryan v. Seaboard, etc. R. Co., 89 Fed. 397. 

White v. Whitman, 29 F. Cas. Yo. 17501. 

Title Ins. etc. Co. v. California Dev. Co., 171 
Cal. 173, 152 P. 542. 

' Gerke v. Colonial Trust Co., 117 Md. 579, 83 
A. 1092. 

Sulz v. Mutual Reserve Fund Life Assoc., 145 
N. Y. 503, 40 N. E. 242. 
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Upon principles of courtesy and public policy the 
power of a court of one state to enjoin the parties within 
its jurisdiction from proceeding in an action in another 
state will not be exercised ordinarily when the j court 
of the other state has concurrent jurisdiction, unless 

i 

there are peculiar equitable grounds. 


French v. Hay, 22 Wall. 250, 22 L. Ed. 857. 
Pickett v. Ferguson, 45 Ark. 177. 

Cunningham v. Butler, 142 Mass. 47, 6 jN. E. 



These authorities, and the principles therein an¬ 
nounced, were cited and brought to the attention bf the 
court below but the injunction was continued until final 
hearing. Defendant maintains that such action was 
erroneous. 

Trial De Novo Necessary. 

Assignments of Errors Nos. 27 and 28 relate to the 

i 

action of the court below in ordering that testimony 
taken before the amendment of plaintiffs bill of com¬ 
plaint be considered in support of the bill as amended 
and in not directing that the case be heard anew fol- 

i 

lowing such amendment (R. 82, 172). 

As hereinbefore shown, plaintiff had testified !under 
her original bill of complaint, had closed her case (R. 
147), defendant had completed his testimony in chief 
(R. 165), had been cross-examined by plaintiffs j attor¬ 
ney (R. 165-7), three witnesses had testified in his 
behalf (R. 168, 170, 171), the cause had been almost 
completely tried (R. 172), and on October 2, 1930, had 
been continued for further hearing (R. 172), jwhen, 
upon the hearing of a motion (R. 80, 81) filed by de- 


i 



fendant to vacate an order directing payment by de¬ 
fendant of certain alleged costs, plaintiff was granted 
leave to amend her bill of complaint and to convert her 
maintenance suit into one for divorce (R. 172), which 
she did. Upon resuming hearing of the cause February 
24, 1931, defendant's counsel invited the attention of 
the court to the foregoing facts, whereupon plaintiff's 
counsel orally moved that the evidence theretofore 


taken “be considered a part of the cause of action raised 


by the amended complaint to have effect as of the date 


when it was taken in the original complaint" (R. 173). 


This motion was promptly granted by the court and 
defendant's counsel noted an exception (R. 173). The 
trial of the cause was then completed (R. 172-8). 

The action of the court below in thus ordering testi- 


lnonv taken under the original bill to be considered in 
support of the amended bill stating an entirely different 
and new cause of suit is assigned bv defendant as an 
error which requires reversal of the decree. 


An amendment which does not introduce a new cause 
of action relates back to the time of the tiling of the 
original pleading. 

U. ex rel Texas lb Uement Co. v. McCord, 
233 U. S. 157, 58 L. Ed. 893, 898. 


Rut an amendment which introduces a new cause of 
action does not relate back to the filing of the original 
pleading. It is in legal effect a dismissal of the former 
suit and the commencement of a new one. 

Wortham r. Royd, (*#(> Tex. 401, 1 S. W. 109. 

Clutter v. Rose (Tex. Civ. A.) 259 W. 1098. 


It is, therefore, the contention of defendant tliijit since 
plaintiffs amendment introduced an entirely new cause 
of suit, and changed her form of action entirely^ trans¬ 
ferring it from one statute to another, the trial! should 
have been begun anew and it was improper for the 
court to direct that evidence already taken under one 
form of suit be considered in support of the ainended 
bill of complaint setting up a new cause of actioij. Such 

i 

procedure amounted to the court directing that evidence 
be considered in support of a suit which had not been 
begun at the time such evidence was taken. 


Depositions Stricken Out. 

| 

Assignment of Error No. 23 is addressed to the action 
of the court below in striking out the depositions dr 
bene esse of three witnesses for defendant (R. TO, 81). 

i 

These depositions are printed in the record at Pages 5(> 
to 07, inclusive. They relate acts of misconduct on the 
part of plaintiff tending to show her guilty of adultery. 
Such depositions were taken on notice in accordance 
with the provisions of Section 1058 of the Code |of Law 
for the District of Columbia, 1901, Section 3, jritle 9, 
1929 Code. In view of the fact that plaintiff vtas rep¬ 
resented by counsel residing at Huntington, WOst Vir¬ 
ginia, where such depositions were taken (R.j 78, 79 
Affidavit of J. H. Strickling), there seems no good rea¬ 
son for excluding the same. This action, however, is 
indicative of the conduct of the lower court throughout 
the entire trial of this cause and needs no comment 
from counsel as to its evident prejudicial effect upon the 
rights of this defendant. 
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Contradictions in Testimony of Plaintiff. 

In addition to the contradictions and variations in 
the testimony of plaintiff concerning her residence in 
the District of Columbia hereinbefore mentioned, the 
attention of this Court is invited to the following glar¬ 
ing contradictions: 

Plaintiff first testified that in the month of 
February, 1928, defendant's attitude changed 
from that of a man who was absolutely in love 
with his wife to one absolutely indifferent 
(R. 122). 

She then testified that defendant had struck 
her Christmas eve, 1925 (R. 142), they had trou¬ 
ble in December, 1925 (R. 131) and he struck 
her in 1915 (R. 147). 

These are not acts of a man who is in love with 
his wife. 

She testified that in February, 1928, defend- 
and asked her to take a letter to Mr. Walter 
Hallanan, asking him to loan defendant “some 
money” (R. 122). On cross-examination she said 
the purpose of the contemplated loan from Mr. 
Hallanan was to refinance encumbrances on 
property of herself and defendant (R. 136). 

She testified on direct examination that de¬ 
fendant informed her he was in love with some¬ 
one else, helped her pack and moved out (R. 
123). On cross-examination she said that when 
he informed her that he was in love with another 
woman he struck her with his fist and knocked 
her down (R. 142). 

It is unreasonable to assume that if defendant 

I 

struck plaintiff with his fist and knocked her 


G5 


i 


down he would be in any mood to help her pack 
or she to let him do so. She would probably be 
in such mental and physical condition that she 
could not pack and he could not help lifer. 

i 

She testified that her first residence ht 527- 
15th Street, Huntington, West Virginia,! began 
after Thanksgiving, 1928 (R. 145), yet she re¬ 
ceived a telegram from defendant in Spanish 
dated February 24, 1928, at that addpss (R. 
127). 

i 

On cross-examination she was asked, j “Now, 
Mrs. Marcum, did you ever have any domestic 
troubles prior to the year 1925?”, to which she 
replied “Never” (R. 131). A little while later, 
on the same day, she stated that defendant had 
struck her in 1915 (R. 147). j 

She testified on cross-examination that she did 
not think she went to bed and stayed there all 
dav on Christmas 1926 or 1925, she did not re- 
member that (R. 132). On re-direct examination 
about the same occurrence, she was asked the 
following questions and made the following 
answers: 

“Q. Counsel asked you on cross-exampation 
if you didn ? t stay in bed on Christmas day. Did 
you ? 

“A. Yes.” | 

“Q. Just tell the Court why you stayed! in bed 
on Christmas dav? 

“A. Because Christmas eve Mr. Marcum 
knocked me down with his fist” (R. 142). 

Another version of the same thing was givenj by the 
plaintiff, which is as follows: 

She said she was ill on Christmas day, that 



it was not a tit of temper that made her ill, but 
was “Mr. Marcum’s cruel behavior on Christmas 
day,” which was that “Mr. Marcum came to 
Huntington without bringing so much as a 
handkerchief,” although at that time he was out 
of employment (R. 132). 


It is difficult to see how these statements can possibly 
be reconciled. When cross-examined she could not re¬ 
member that she staved in bed on Christmas dav, but 
under the guidance of her own counsel, she readily testi¬ 
fied that she did stay in bed and gave a reason therefor. 
When, as to these two statements, was she telling the 
truth? Clearly, the answers on re-direct-examination 
were after-thoughts. 


Plaintiff testified that at the time the property 
in West Virginia was deeded to her the encum¬ 
brances were about $38,000.00, she did not in¬ 
crease them, hut decreased them as much as she 
could (R. 135). She later stated that when she 
received the whole property the encumbrances 
were in excess of $30,000.00, and a suit was 
brought, which, with taxes and interest, and the 
$4,000.00 she borrowed, brought the encum¬ 
brances to $38,000.00 (R. 141). In testifying as 
to what she received out of the property, she 
was asked “How much of a balance did vou get 
from these increased loans * * *,” and she re¬ 
plied “About $5,000.00 probably came out of that 
clear” (R. 144). 


It seems impossible to reconcile the varied versions 
of the same matters testified to by plaintiff with the 
truth. It does not seem possible that she could be tell- 
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mg tlie truth when she makes the contradictions ipointed 
out above and the contradiction between her statement 

i 

in her original bill of complaint that she resided! at 1120 

i 

Vermont Avenue with friends, and her testimony that 
she had one room there, which has been pointed out 
heretofore. 8he furthermore contradicted the testimonv 

i •* 

of a disinterested witness, Thomas E. Rhodes; a spe¬ 
cial assistant to the Attornev General of the! United 
States, and a man of high standing and integrity, testi¬ 
fied in substance that plaintiff called at his office; several 
times within the last year, she began calling him on the 
telephone about February, 1929, would call up every 
few days to complain about defendant, and called him 
once on the telephone from West Virginia (R. 170). 
Plaintiff testilied she only visited Mr. Rhodes ope time, 
and never telephoned him direct (R. 176). Who was 
telling the truth about those occurrences, and who 
would most likely color his or her testimonv!? That 
question needs no answer here. 


Conclusion. 

i 

Upon all the facts in this case, it is respectfully urged 
that the decree of the lower court should be Reversed 
and the cause remanded with directions to I dismiss 
plaintiff's bill of complaint upon the several grounds 
discussed in this brief. 

Respectfully submitted, 

i 

RICHARD L. MERRICK, 

Attorney for Defaidant. 


! 
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Court of Appeals, District of Columbia. 

October Term, 1931. 


No. 5552. 


Philip H. Marcum, Appellant, 

v. 

Maria S. Marcum, Appellee. 


Appeal from the Supreme Court of the District 

of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

j 

The appellee was granted a decree of limited divorce 
from the appellant, below, on June 6, 1931, on the 
ground of desertion without just cause (R. 108, 109, 
110). From that decree the appellant brings thjis 
appeal, assigning 37 errors on the part of the trial 
judge, Justice Jesse C. Adkins. 

The parties were married in El Paso, Texas, in 1914. 
She was divorced once and he twice before this marriage 
(R. 108, 122, 165). A son by her former marriage was 
six years of age at the time of her marriage to appellant, 
who legally adopted him thereafter (R. 130). He is now 
of age. 

From 1914 to April, 1928, the parties lived together 
as man and wife (R. 108, 122), and without issiie 
(R. 122). Since 1919 the matrimonial domicile pf 
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both parties has been the District of Columbia (R. 
109, 127, 177). The plaintiff was at the time of filing 
the suit below (September, 1929) and is now a bona 
fide legal resident of the District of Columbia (R. 109, 
122, 127, 177). 

From 1925 until 192S intermittent but serious 
domestic trouble existed between the parties, culmi¬ 
nating in the desertion of the appellee by the appellant 
without just cause in April, 1928 (R. 108, 123). 

In September, 1929, appellee instituted her suit 
below for maintenance (R. 1-7) and on November 
11, 1930, pendente life, by leave of Court, she amended 
her Bill and prayed for a limited divorce on the allega¬ 
tions as originally plead without change or amend¬ 
ment, the new matter consisting solely of an additional 
prayer to the original Bill (R. 82). 

On December 9, 1930, the appellant answered the 
amended Bill on its merits, and did not file any motion, 
plea or otherwise move in respect thereto (R. S8). 

The decree of June 6, 1931 (R. 100) provided alimony 
of 8135.00 per month, counsel fees of $650.00 and 
$100.00 costs, not including those taxed by the clerk. 
No part of the decreed counsel fees, decreed costs or 
taxed costs has been paid. The appellant flatly refuses 
to pay any of them. The record in this court discloses 
that alimony is usually in arrears and appellee fre¬ 
quently must resort to the strong arm of the Court 
to collect it. On petition of appellee this Court passed 
an order providing for counsel fees and costs in this 
appeal. 


QUESTIONS PRESENTED. 

The appellant has filled the record with pointless 
assignments of error and his brief has gone far afield 
and into ugly personalities. We shall not be drawn into 
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this questionable practice, but content ourselves with 
discussing the only material questions presented bv 
the record as follows: 

i 

First — Is appellee a legal resident of the District of 
Columbia? 

Second- Did she have the right to amend her original 
Bill by adding, pendente lite , a prayer for limited 
divorce? 

Third Is the decree justified by the evidence? 


ARGUMENT. 

APPELLEE IS A LEGAL RESIDENT OF THE 
DISTRICT OF COLUMBIA. , 

i 

The Court below found appellee a legal resident <j>f 
the District of Columbia in this language (R. 109): 

“After the separation and by September, 1929, 
plaintiff had adopted the District of Columbia 
as her place of residence, and at the time of the 
tiling of this suit and since she has been and is ja 
legal resident of this District.” 


The desertion of the appellee by the appellant 
occurred in April, 192S, in the District of Columbia, 
at the matrimonial domicile of the parties since 1919 
(R. 10S, 127, 177). Before and following the desertiori, 
plaintiff attended upon the sick mother of the appellant 
in Huntington, W est Virginia (R. 122, 142, 143). Shie 
returned to the District of Columbia a number df 
times between April, 1928, and August, 1929 (R. 138). 
In August, 1929, she returned to the District of Colum¬ 
bia with the bona fule intention of making this city her 

i 

permanent domicile. She returned after the death of 


i 

I 


i 


i 
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appellant’s mother in July, 1929, and after her property 
and estate had been adjusted and distributed. She 
presently secured a room for herself and son at a local 
apartment hotel, and was staying with friends in the 
same apartment hotel on account of her financial 
condition at the time she filed her original Bill below 
in September, 1929. She has continuously been a 
legal resident of the District of Columbia from August, 
1929, and intends so to remain and continue as such 
(R. 177). 

Section 971 of the Code of the District of Columbia 
provides that no decree of divorce 

“shall be rendered in favor of any one not a 
resident of the District of Columbia.” 

The decisions are that intention and actual physical 
residence are essentials to show domicile. In the 
instant case we find not only the exnressed inten- 

V A 

tion but also the physical presence of the plaintiff 
in the District of Columbia continuously from August, 
1929, to the present time, together with the further 
important fact that the plaintiff has, under oath, testi¬ 
fied that it is her intention to permanently remain in 
the District of Columbia. 

The court below found, from the evidence, in the 
clear language quoted that the plaintiff before filing 
her suit adopted the District of Columbia as her 
residence, and that she was at the time of filing the 
suit and ever since has been a legal resident of this 
District. 

This court has held that where testimony has been 
taken in open court the conclusions of the chancellor 
in equity cases upon issues of fact are highly persuasive. 

Howard v. Holmes, 52 App. D. C. 93; 51 W. L. R. 

418; 218 Fed. 597. 





i 


The findings of fact of the trial court upon j the 
evidence will not be disturbed unless manifestly wrpng. 

Boteler v. Plugge , 57 App. D. C. 69; 55 W. li. R. 

149; 17 Fed. (2d) 221. j 

It is also the rule of this court that where the (trial 
court had full opportunity to observe the demeanor 
of the witnesses and to judge of their veracity] an 
appellate court will be slow to disturb the findings 
made on the evidence by the trial court unless plainly 
unwarranted. 

i 

Burroughs v. Burroughs , 55 App. D. C. 271; 

53 \V. L. R. 324; 4 Fed. (2d) 938. 

| 

Again where the trial judge has an opportunity to 
study the witnesses as they testify, and unless his 
conclusion is clearly wrong, it will not be disturbed 
by a review in the appellate court. 

Snow v. Snow, 50 App. D. C. 242; 49 W. li. R. 

50; 270 Fed. 364. j 

i 

; 

Furthermore, where all the circumstances point 
to the conclusion reached by the trial justice, that 
conclusion ought not to be disturbed, unless error 
clearly appears. 

Hopp v. Calloway, 52 App. D. C. 3; 50 W. l|. R. 

310; 280 Fed. 977. 

i 

i 

The physical presence of the plaintiff in the District 
before the suit was filed, and ever since, is not icon- 
troverted. From her demeanor as a witness, front} her 
statements under oath, and from her course of conduct 
and ail the other facts presented to the trial judge 
he has found that her bona fide intention to abandon 
the legal domicile of West Virginia and acquire a ,new 
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domicile in the District of Columbia, coincides with 
her physical presence here. Surely this court will not 
disturb this finding merely because of the vicious 
assault upon the plaintiff in the appellant’s brief. 

The court below held the appellant to be a legal 
resident of the State of West Virginia (R. 109) while 
the marriage domicile since 1919 has been here (R. 
109, 127,177). But “ undoubtedly the wife may estab¬ 
lish a different domicile from that of her husband for 
the purposes of divorce.” Rollings v. Rollings, 53 
Fed. (2d) 917, 919, citing Williamson v. Osenton, 232 
U. S. 619, 625. 

The Rollings case is relied on for the appellant because 
in that case the plaintiff was held to be a legal resident 

i 

of West Virginia and therefore could not have two 
domiciles. In that case the plaintiff continually voted 
in West Virginia, even by mail. Here, the plaintiff is 
shown not to have voted in West Virginia since 1926 
(R. 108, 178). In that case, the plaintiff moved from 
the defendant’s house to another house in the District 
and on the same day instituted her suit for divorce. 
Here the desertion had occurred in April, 1928, the 
wife going to West Virginia to nurse the plaintiff’s 
mother, definitely returning to the District in August, 
1929, and then establishing herself here with the 
intention of adopting the District as her residence. 
The court in the Rollings case, held that when the wife, 
a resident of West Virginia, left her husband’s home, 
“The question we have to decide is therefore whether 
the wife * * * may eo instante change her residence 
* * * and if she may, how the intention to do so must 
be evinced.” In determining this the court held that 
the mere filing of the Bill on the day the separation 

I 

took place was not sufficient to bring about the change 
of domicile. Here the plaintiff returned from West 
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Virginia, changed her residence and makes oath that 
her intention in so doing was to establish a legal 
residence here. She has no residence or domicile other 
than in the District of Columbia and has had none sihce 
her return from West Virginia in 1929. The appellant 
had no home in West Virginia and at most had merely a 
legal residence there. In the Rollings case Dr. and Mrs. 
Rollings, in addition to their home in the District- of 
Columbia had a home in West Virginia. 

These facts distinguish the Rollings case, where ! the 
court ‘‘reluctantly” held the trial court without juris¬ 
diction, and the doctrine of that case will not; be 
enlarged to embrace a case w r here the facts are as tiere 
disclosed. 

APPELLEE HAD THE UNDOUBTED RIGfHT 
TO AMEND HER ORIGINAL BILL. 

Appellee had the undoubted right to amend her 
original Bill by adding, pendente lite, a prayer for limited 
divorce. No change of any character in any of! the 
pleadings was made. The only new matter was! the 
addition of the following prayer: 

“That after final hearing hereon, the plaintiff 
be granted and awarded a divorce a men$a et 
thoro from the defendant, and that she be awarded 
permanent alimony in the sum of SI79.17 monthly, 
or such other sum or sums as to the Court may 
seem proper and just.” 

The original Bill, while styled “Bill for Maintenance” 
made out a case of desertion. No new averment of 
fact was added or changed when later, pendente lite, 
the appellee sought a limited divorce on the same 
pleadings, by simply adding a new prayer. Obvipusly 


i 

- 

i 

i 

i 


I 
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she could not have secured such relief without asking 
for it. 

There is nothing inconsistent in her position. The 
same facts make out a case either for maintenance or 
limited divorce. 

In Chunn v. City and Suburban Railway , 23 App. 
D. C. 551; 32 W. L. R. 344, this court said: 

“The grant or refusal of leave to amend is a 
power intrusted to the trial courts that injustice 
and hardship may be prevented and the merits 
of the case fairly tried. Whether in the particular 
instance the leave should be granted or refused, 
is a matter within the discretion of the trial court 
and is not re viewable in the appellate court. 

Germ. Evany. Soc. v. Prospect Hill Cemetery, 
2 App. D. C. 310, 22 Wash. Law Rep. 122; 

Brown v. B. 0. R. R. Co., 6 App. D. C. 237, 
242, 23 Wash. Law Rep. 337: 

Morris v. Wheat, 11 Idem. 201, 25 Wash. Law 
Rep. 494.” 


The appellee sought leave below to amend her Bill 
merely by adding a prayer for a limited divorce and 
alimony upon the averments of the Bill which had 
theretofore prayed separate maintenance only. Leave 
was granted by the Court to add this prayer. The 
appellant, defendant below, noted an exception to the 
action of the Court in allowing the addition of this 
prayer, but filed no motion to dismiss the amended Bill 
nor to strike therefrom the amendment. On the contrary 
he answered, merely reserving the rigid to object to the 
amended Bill. 

It therefore appears that the appellant went to trial 
upon the amended Bill and his amended Answer thereto, 
without objection to the sufficiency of the Bill in any 
particular. Accordingly, the sufficiency of the Bill 
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i 


is not now before this court because no ruling thereon 
was asked or made. 


Cooper v. Sillers, 30 App. D. C. 567; 36 W. 


|L. R. 


251; 

Laws v. Davenport, 34 App. D. C. 502; 38 
W. L. R. 266. 


The question therefore determined in the case of 
Nelson v. Nelson, 59 W. L. R. 398, 49 Fed. (2d) 6S0, 
does not arise in this appeal. 

It is a universal rule that the permission to amend 
pleadings is a matter of discretion with the trial court 
and is not subject to review by the Court of Appeals, 
except for the abuse of such discretion. In addition 
to the cases heretofore cited from this jurisdiction the 
rule has been so well stated by the Alabama Court in 
Maho7ie v. Williams, 39 Ala. 202, 212, that we jquote 


as follows: 

“Any acts done under discretionary powers are 
revisable. Thus, decrees in suits for specific 
performances and decrees fixing the amount of 
temporary alimony, are revisable, notwithstanding 
they are referred to as discretionary authority. 
* * * But, as a general if not universal rulq, that 
discretionary authority, which a court, having 
original cognizance of a cause, exercises ovpr the 
questions arising during its progress, and pertain¬ 
ing to its conduct, is not revisable. Examples 
of such questions occur in applications foj* con¬ 
tinuances, filing pleas, amendments of pleadings, 
extensions of time to answer interrogatories, changes 
of venue, new trial, etc.” 

However, the case of Nelson v. Nelson, supra, is 
not applicable here in principle. In that case, there 
was an attempt to amend a Bill for maintenance and 

i 


j 

i 

i 


i 
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relief into a Bill for absolute divorce naming co-re¬ 
spondents who were not made parties to the suit. It 
was necessary to amend not only the prayers of the 
Bill, but the material averments of fact, and in addition 
necessary parties to the action were not within the 
jurisdiction of the court. The court first considered 
the pleadings as a Bill for divorce and held it to be 
insufficient because of the absence of necessary parties. 
Next the court considered it as a Bill for maintenance 
and other relief and said that it could not be amended 
into a Bill for divorce. In other words, the trial court 
had exercised its discretion and refused to permit such 
an amendment and the Court of Appeals merely de¬ 
termined that the decision of the trial court was well 
within its discretion. 

It is clear that this case has no application to a case 
where the averments of the Bill of complaint were 
changed in no particular, but where the court in the 
exercise of its sound discretion upon the averments 
therein permitted the plaintiff in a suit for maintenance 
to add a prayer for a divorce ci mensa et thoro. This 
discretion of the trial court will not be reviewed, since 
the defendant answered and made full defense, was in 
no sense prejudiced and the discretion of the trial court 
was in no manner abused. 

Equity Rule 28 of the Supreme Court of the District 
of Columbia provides how objections to the sufficiency 
of a Bill in equity shall be raised. Hie plaintiff has 
failed to comply with this rule and can not now raise 
objection for the first time which he should have 
raised in the original proceeding. 

Cooper v. Sillers and Laws v. Davenport , both 
supra . 
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THE DECREE IS FULLY JUSTIFIED BY :THE 

FACTS. 


The court below found that the defendant deserted 
the plaintiff and that he notified her he would no longer 
live with her. This finding is fully sustained by the 
evidence. Previous to the desertion the defendant 
confessed to an affair with another woman (R.i 123) 


and his own witness Dean (R. 168-9) testified that 
there was another woman involved in the separation 
in 1928. He told the plaintiff that he no longer loved 
her, loved another woman, wanted a divorce and had 
made arrangements for other living quarters, and would 
not pay rent for their apartment any longer and wanted 
her to leave (R. 123). The household goods werej then 
placed in storage by the appellee in the District of 
Columbia (R. 123), and were still in storage a^ the 
times appellant testified (R. 137). 

The whole course of conduct of the defendant as 
disclosed bv the record of this case has been discredit- 

V 

able and contumacious. The court heard the testimony 
of both the husband and wife. He observed their 

i 

demeanor on the witness stand. Pie judged between 
them as to memory and veracity. The force and effect 
of his findings in favor of the wife can not be minimized 
or destroyed by any attack in the brief upoii her 
veracity or her testimony, which attack is not sup¬ 
ported by the record. 

To reverse the findings of the trial judge will not 
only violate the rule that such findings will not be 
disturbed unless clearly wrong, but will result iff an 
utter miscarriage of justice. 
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OTHER ASSIGNMENTS OF ERROR. 

As typical of the other assignments of error which 
we do not consider necessary to brief is that relating to 
the striking of ex parte depositions appearing on pages 
56 to 67 of the Record. They were stricken out by the 
trial court for the very reason that its order that costs 
of SI50 be put up in advance to appellee and her counsel 
in order that they might attend the taking of such 
depositions was not complied with. Notwithstanding 
the court’s order, appellant proceeded to take the 
depositions. Consequently on their return to the 
District of Columbia they were promptly made the 
subject of a motion to strike (R. 70, 81) and were 
stricken. 


CONCLUSION. 

The decree of the Court below is plainly right and 
should be affirmed. 

Respectfully submitted, 

Dwight E. Rorer, 
Cyril S. Lawrence, 
Attorneys for Appellee , 


Filed May 23, 1932. 





